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UHVLJQV�WKH�VROH�³VDFUHG�VLWH´�RI�WKH�0RQWGHO�SHRSOH�LQWR�D�³ZDWHU�ILOOHG�TXDUU\�������WRR�

KD]DUGRXV�IRU�YLVLWDWLRQ�´ 

�� :KHWKHU�WKH�6WDWH�RI�'HOPRQW¶V�SURSRVHG�WUDQVIHU�RI�5HG�5RFN�WR�D�SULYDWH�PLQLQJ�

FRPSDQ\�YLRODWHV�WKH�)LUVW�$PHQGPHQW�)UHH�6SHHFK�ULJKWV�RI�0RQWHO�8QLWHG�ZKHQ�LW�

FRPSOHWHO\�FORVHV�D�SDUW�RI�D�VWDWH�SDUN�XVHG�E\�WKH�0RQWGHO�SHRSOH�IRU�RYHU�������\HDUV�

IRU�UHOLJLRXV�ULWXDOV 
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DQG�SURYLGHG�LQ�WKH�'HFLVLRQ�RQ�$SSHDO��6HH�5HFRUG��³5�´��DW���±����7KH�RSLQLRQ�RI�WKH�8QLWHG�

6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�'HOPRQW��:HVWHUQ�'LYLVLRQ�LV�XQUHSRUWHG�DQG�VHW�RXW�LQ�

WKH�'HFLVLRQ�RQ�$SSHDO��5��DW��±��� 
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7KLV�&RXUW�KDV�MXULVGLFWLRQ�WR�UHYLHZ�WKH�GHFLVLRQ�RI�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�

IRU�WKH�)LIWHHQWK�&LUFXLW�XSRQ�JUDQWLQJ�D�ZULW�RI�FHUWLRUDUL�SXUVXDQW�WR����8�6�&�������������7KH�
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:HVWHUQ�'LYLVLRQ¶V�GHFLVLRQ�SXUVXDQW�WR����8�6�&���������7KH�'LVWULFW�&RXUW�KDG�RULJLQDO�

MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&��������� 

67$1'$5'�2)�5(9,(: 

 $V�DQ�LQWHUORFXWRU\�DSSHDO�RI�D�GHQLDO�RI�D�SUHOLPLQDU\�MXQFWLRQ��WKLV�&RXUW�UHYLHZV�WKH�

ORZHU�FRXUW¶V�OHJDO�UXOLQJV�GH�QRYR�DQG�LWV�XOWLPDWH�FRQFOXVLRQ�IRU�DEXVH�RI�GLVFUHWLRQ��0F&UHDU\�

&W\��Y��$&/8������8�6������������������ 

&2167,787,21$/�3529,6,216�,192/9(' 

7KLV�FDVH�LQYROYHV�WKH�)UHH�6SHHFK�DQG�)UHH�([HUFLVH�&ODXVHV�RI�WKH�)LUVW�$PHQGPHQW�RI�

WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�
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,� 6L[WHHQ�&HQWXULHV�RI�WKH�0RQWGHO�LQ�3UHVHQW�'D\�'HOPRQW 

7KH�0RQWGHO�SHRSOH�DUH�DQ�LQGLJHQRXV�JURXS�ROGHU�WKDQ�WKH�6WDWH�RI�'HOPRQW�LWVHOI��5��DW�

�±���&XOWXUDO�DQWKURSRORJLVWV�WUDFH�WKH�VWRU\�RI�WKH�0RQWGHO�DV�IDU�EDFN�DV�����$�'���ZKHQ�WKH�

JURXS�ILUVW�HVWDEOLVKHG�URRWV�LQ�WKH�ODQG�ZKHUH�'HOPRQW�LV�SUHVHQWO\�ORFDWHG��5��DW����,Q�WKH�\HDUV�

VLQFH��WKH�0RQWGHO�KDYH�KDG�WR�FRQWHQG�ZLWK�VPDOOSR[��LQIOXHQ]D��ZDUIDUH��D�GHYDVWDWLQJ�FURS�

EOLJKW��DQG�WKH�HVWDEOLVKPHQW�RI�WKH�6WDWH�RI�'HOPRQW��5��DW����%XW�GHVSLWH�SRSXODWLRQ�GHFOLQH�DQG�

VRFLRSROLWLFDO�FKDQJH��WKH�³SURIRXQG�DQG�HQGXULQJ´�FRQQHFWLRQ�RI�WKH�0RQWGHO�WR�WKH�UHJLRQ�

UHPDLQV��5��DW���� 

7KH�UHOLJLRXV�SUDFWLFHV�RI�WKH�0RQWGHO�FRQVWLWXWH�D�FRUH�SDUW�RI�WKDW�FRQQHFWLRQ��5��DW����

7KH�0RQWGHO�SHRSOH�KDYH�³ORQJ�UHYHUHG´�5HG�5RFN��DQ�DUHD�ORFDWHG�ZLWKLQ�3DLQWHG�%OXII�6WDWH�

3DUN��DV�D�³VDFUHG�VLWH�´�5��DW����$QG�IRU�RYHU�������\HDUV��5HG�5RFN�KDV�EHHQ�³FHQWUDO´�WR�WKHLU�

UHOLJLRXV�SUDFWLFHV�DQG�FXOWXUDO�LGHQWLW\��5��DW��������9LUWXDOO\�XQLQWHUUXSWHG�VLQFH�EHIRUH�UHFRUGHG�

KLVWRU\��WKH�0RQWGHO�KDYH�JDWKHUHG�DW�5HG�5RFN�WR�SHUIRUP�FURS�VDFULILFHV�DQG�RWKHU�

VXSSOLFDWLRQV�FDUULHG�RXW�E\�YLOODJH�HOGHUV�RQ�EHKDOI�RI�WKHLU�FRPPXQLW\�GXULQJ�WKH�IDOO�DQG�

VSULQJ�HTXLQR[HV�DQG�WKH�VXPPHU�DQG�ZLQWHU�VROVWLFHV��5��DW���� 

7KHVH�FHUHPRQLHV�RFFXU�DW�5HG�5RFN�QRW�E\�FKRLFH�EXW�E\�QHFHVVLW\��WKH�0RQWGHO�EHOLHYH�

WKHLU�&UHDWRU�FDQ�³RQO\�EH�UHDFKHG�LQ�JURXS�VXSSOLFDWRU\�SUD\HU�GXULQJ�WKHVH�VSHFLILF�WLPHV�

WKURXJK�WKH�FROOHFWLYH�HIIRUWV�RI�WKH�YLOODJH�HOGHUV�´�5��DW����³,QGLYLGXDO�VXSSOLFDWRU\�SUD\HU´�RU�

³SHUVRQDO�UHTXHVWV�IRU�DLG�RU�IRUJLYHQHVV´�DUH�FRQVLGHUHG�IRUELGGHQ�DQG�WKHVH�FHUHPRQLDO�

SUDFWLFHV�DW�5HG�5RFN�SURYLGH�WKHLU�³VROH�������DFFHVV´�WR�WKHLU�&UHDWRU��5��DW����$Q\�GHYLDWLRQ�IURP�

WKH�ULWXDOV�DW�5HG�5RFN�ZLOO�³LQFXU�WKH�&UHDWRU¶V�ZUDWK�´�5��DW��� 
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,,� 'HOPRQW�³3URPRWHV´�0RQWGHO�5HOLJLRXV�3UDFWLFHV 

7KH�KRPHODQGV�RI�WKH�0RQWGHO�SHRSOH�IRUPDOO\�EHFDPH�SDUW�RI�WKH�6WDWH�RI�'HOPRQW�LQ�

������5��DW����<HW��IRU�WKH�0RQWGHO��OLWWOH�FKDQJHG��WKH\�FRQWLQXHG�WR�REVHUYH�WKHLU�FHQWXULHV�ORQJ�

UHOLJLRXV�WUDGLWLRQV�DW�5HG�5RFN��DQG�WKH�6WDWH�³QHLWKHU�LPSHGHG�WKH�0RQWGHO¶V�UHOLJLRXV�

REVHUYDQFHV�QRU�UHVWULFWHG�DFFHVV�WR�5HG�5RFN�´�5��DW��� 

,Q�IDFW��'HOPRQW�DFWLYHO\�³SURPRW>HG@´�WKHLU�REVHUYDQFHV��5��DW����:KHQ�WKH�6WDWH�

SUHVHUYHG�5HG�5RFN�DV�SDUW�RI�3DLQWHG�%OXIIV�6WDWH�3DUN�LQ�������*RYHUQRU�5LGJHZD\�UHPDUNHG�

DW�WKH�RSHQLQJ�FHUHPRQ\�WKDW�WKH�0RQWGHO�KDG�EHHQ�³SDUW�RI�WKH�ODQG�IRU�FHQWXULHV�EHIRUH�WKHUH�

ZDV�HYHU�D�WKRXJKW�RI�VXFK�D�WKLQJ�DV�'HOPRQW�RU�HYHQ�$PHULFD�´�5��DW��±���7KHLU�³VXSSOLFDWLRQV�

WR�WKH�$OPLJKW\´�LQ�WKH�³QDWXUDO�EHDXW\´�RI�3DLQWHG�%OXIIV�ZDV�³SDUW�RI�D�OHJDF\�WKDW�WKH�VWDWH�

SURXGO\�FKHULVKH>G@´�DQG�RQH�WKDW�WKH�*RYHUQRU�5LGJHZD\�ZLVKHG�WR�SURWHFW��5��DW��±���6LQFH�WKH�

SDUN¶V�LQFHSWLRQ��'HOPRQW�KDV�FRQWLQXRXVO\�XWLOL]HG�³UHIHUHQFHV�WR�WKH�0RQWGHO�UHOLJLRXV�

SUDFWLFHV´�LQ�SURPRWLQJ�WKH�SDUN��5��DW��� 

,Q�WKH�����V��WZR�'HOPRQW�UHVLGHQWV�ZLWK�0RQWGHO�KHULWDJH�VHW�RXW�WR�³UHJXODUL]H�DQG�

IRUPDOL]H´�WKHLU�SHRSOH¶V�UHOLJLRXV�SUDFWLFHV�DV�WKH�³0RQWGHO�2EVHUYDQFH�´�5��DW����$IWHU�DQ�

LQYROXQWDU\�EUHDN�LQ�WKH�ULWXDOV�GXULQJ�WKH�:RUOG�:DUV�DQG�WKH�*UHDW�'HSUHVVLRQ�GXH�WR�HFRQRPLF�

KDUGVKLSV�DQG�ZDUWLPH�REOLJDWLRQV��WKH�0RQWGHO�2EVHUYDQFH�EURXJKW�EDFN�WKH�WUDGLWLRQDO�

UHOLJLRXV�SUDFWLFHV�DW�5HG�5RFN�GXULQJ�WKH�³WUDGLWLRQDOO\�GHVLJQDWHG�WLPHV�´�5��DW����&RQVLVWHQW�

ZLWK�WKH�JURXS¶V�SUDFWLFHV�RYHU�JHQHUDWLRQV��WKH�WHQ�ROGHVW�PHPEHUV�RI�WKH�WULEH�RQFH�DJDLQ�

VWDUWHG�XQGHUWDNLQJ�WKH�SLOJULPDJH��JDWKHULQJ�SUD\HUV�IURP�WKH�FRPPXQLW\��DVFHQGLQJ�5HG�5RFN��

DQG�³SHUIRUPLQJ�FURS�VDFULILFHV�DQG�VXSSOLFDWLRQV�WR�WKH�&UHDWRU�RYHU�D�WZHQW\�IRXU�KRXU�SHULRG�´�

5�����:KLOH�WKH�SLOJULPDJH�RQO\�LQYROYHV�WULEDO�HOGHUV��WKH�ULWXDO�LV�FRPPXQLW\�ZLGH��DV�WKH�



  � 

SLOJULPV�DVFHQG�5HG�5RFN��WKH�UHPDLQLQJ�SDUWLFLSDQWV�³HQJDJH�LQ�SUDLVH�ULWXDOV�DQG�PHGLWDWLRQV�DW�

WKH�EDVH�RI�5HG�5RFN�´�5��DW��� 

<HW�DJDLQ��WKH�6WDWH�RI�'HOPRQW�FRQWLQXHG�WR�WKH�0RQWGHO�UHOLJLRXV�SUDFWLFHV±±VR�PXFK�VR�

WKDW�WKH�6WDWH�FUHDWHG�D�IHVWLYDO�DORQJVLGH�WKHP��5��DW��±���&RLQFLGLQJ�ZLWK�WKH�SLOJULPDJHV�GXULQJ�

WKH�WZR�HTXLQR[HV��PHPEHUV�RI�WKH�'HOPRQW�FRPPXQLW\�EHJDQ�JDWKHULQJ�QHDUE\�LQ�3DLQWHG�

%OXIIV�6WDWH�3DUN�WR�WU\�WR�³FDWFK�D�JOLPSVH�RI�WKH�ULWXDO�´�ZKLFK�VORZO\�JDYH�ULVH�WR�D�³UDQJH�RI�

DFWLYLWLHV´�IURP�VWDUJD]LQJ�DQG�VLQJLQJ�WR�VSHHFKHV�E\�HQYLURQPHQWDOLVWV�DQG�QDWXUDOLVWV��5��DW����

����$QG�LQ�³UHVSRQVH�WR�WKH�LQFUHDVLQJ�SRSXODULW\�RI�WKHVH�JDWKHULQJV�´�WKH�6WDWH�RI�'HOPRQW�

VWDUWHG�LVVXLQJ�YHQGRUV�OLFHQVHV�IRU�IRRG��PXVLF��DQG�PHUFKDQGLVH��5��DW��� 

,,,� 'HOPRQW�LV�'RQH�³7ROHUDW>LQJ@´�WKH�0RQWGHO¶V�5LWXDOV 

%XW�LQ�-DQXDU\�������WKH�6WDWH�DYRZHG�WKDW�LW�ZDV�GRQH�³WROHUDW>LQJ@�WKHVH�ULWXDOV�´�5��DW�

����7ZR�\HDUV�SULRU��'HOPRQW�HQDFWHG�WKH�(QHUJ\�DQG�&RQVHUYDWLRQ�,QGHSHQGHQFH�$FW��(&,$��WR�

³SURPRWH�WKH�PLQLQJ�RI�OLWKLXP��QLFNHO��LURQ��DQG�FRSSHU´�ZLWKLQ�WKH�6WDWH¶V�ERUGHUV��5��DW����7KH�

OHJLVODWLRQ�DXWKRUL]HG�WKH�6WDWH�WR�HQWHU�LQWR�ODQG�WUDQVIHU�DJUHHPHQWV�ZLWK�SULYDWH�PLQLQJ�

FRPSDQLHV�IRU�WKH�H[WUDFWLRQ�RI�WKHVH�PLQHUDOV��5��DW��� 

3XUVXDQW�WR�WKH�(&,$��WKH�6WDWH�HQWHUHG�LQWR�WZR�GLIIHUHQW�ODQG�WUDQVIHU�DJUHHPHQWV�IRU�

VHSDUDWH�PLQLQJ�VHSDUDWH�VLWHV±±EHIRUH�VXEVHTXHQWO\�ZLWKGUDZLQJ�IURP�ERWK��5��DW����:KLOH�ERWK�

VLWHV�ZRXOG�KDYH�³IXUWKHUHG�WKH�>VDPH@�VXEVWDQWLDO�LQWHUHVWV�LW�DVVHUWV�LQ�WKLV�FDVH�´�'HOPRQW�

ZLWKGUHZ�IURP�WKH�ILUVW�DIWHU�RSSRVLWLRQ�IURP�7KH�1DWXUH�&RQVHUYDQF\�RYHU�WKH�SOLJKW�RI�WZR�

HQGDQJHUHG�VSHFLHV��5��DW��±����7KH�6WDWH�WKHQ�ZLWKGUHZ�IURP�LWV�VHFRQG�DJUHHPHQW�DIWHU�

UHFHLYLQJ�FRPSODLQWV�IURP�D�QHDUE\��XQLQFRUSRUDWHG�WRZQ�ZLWK�ILIW\�UHVLGHQWV��5��DW���� 

5HG�5RFN�ZDV�WKH�QH[W�VLWH�LQ�WKH�6WDWH¶V�FURVVKDLUV��5��DW����,Q�������'HOPRQW�HQWHUHG�DQ�

DJUHHPHQW�WR�WUDQVIHU�RQH�IRXUWK�RI�3DLQWHG�%OXIIV�6WDWH�3DUN��LQFOXGLQJ�WKH�5HG�5RFN�DUHD��WR�D�



  � 

SULYDWH�PLQLQJ�FRPSDQ\��5��DW����$OWKRXJK�WKH�6WDWH�FODLPV�WKDW�WKH�OLWKLXP�ORFDWHG�LQ�5HG�5RFN�

ZLOO�KHOS�LW�DGYDQFH�VHYHUDO�LQWHUHVWV��WKH�PLQLQJ�SURFHVV�ZLOO�UHVXOW�LQ�WKH�FRPSOHWH�³GHVWUXFWLRQ�

RI�5HG�5RFN�DQG�LWV�VXUURXQGLQJ�DUHD�´�5��DW����6SHFLILFDOO\��WKH�WUDQVIHU�ZLOO�IRUHYHU�³WUDQVIRUP´�

5HG�5RFN�LQWR�D�³ZDWHU�ILOOHG�TXDUU\�������VXEMHFW�WR�URFN�VKHDULQJ�DQG�HURVLRQ�������>DQG@�WRR�

KD]DUGRXV�IRU�YLVLWDWLRQ�´�5��DW����$IWHU�WKH�PLQLQJ��DQ\�UHFODPDWLRQ�RI�5HG�5RFN�³ZRXOG�EH�

XQIHDVLEOH�´�5��DW����:KLOH�WKHUH�ZDV�VSDFH�WR�UHORFDWH�WKH�0RQWGHO�2EVHUYDQFH�ORFDWHG�ILYH�

PLOHV�GRZQ�WKH�ULYHU��WKH�WUDQVIHU�ZRXOG�HUDGLFDWH�WKH�0RQWGHO�2EVHUYDQFH�IURP�5HG�5RFN�DQG�

LWV�³VDFUHG�VLWH>V@´�WKHUH�IRUHYHU��5��DW����$QG�LQ�PDNLQJ�WKLV�GHFLVLRQ��'HOPRQW�FKRVH�QRW�WR�ZDLW�

IRU�WKH�GHYHORSPHQW�RI�DOWHUQDWLYH�PLQLQJ�WHFKQRORJLHV�WKDW�ZRXOG�KDYH�UHGXFHG�WKH�LPSDFW�RQ�

5HG�5RFN��5��DW��� 

7KH�SURSRVHG�WUDQVIHU�KDV�EHHQ�³YLJRURXVO\�RSSRVHG´�E\�0RQWGHO�8QLWHG��DQ�DGYRFDF\�

RUJDQL]DWLRQ�IRXQGHG�E\�WZR�LQGLYLGXDOV�ZLWK�0RQWGHO�KHULWDJH�WR�³VDIHJXDUG�WKH�0RQWGHO�

2EVHUYDQFH¶V�UHOLJLRXV�VLWH�DQG�ULWXDO�SUDFWLFHV�´�7KH�JURXS�PHW�ZLWK�WKH�6HFUHWDU\�RI�WKH�6WDWH¶V�

1DWXUDO�5HVRXUFHV�$JHQF\�DQG�³PDGH�LW�FOHDU´�WKDW�5HG�5RFNV�ZDV�RI�³VDFUHG�LPSRUWDQFH´�DQG�

WKDW�WKH�WUDQVIHU�ZRXOG�³HIIHFWLYHO\�RXWODZ�>WKHLU@�UHOLJLRQ�´�5��DW�����7KH�6HFUHWDU\�UHSOLHG��

³/RRN��WKH�>6@WDWH�KDV�EHHQ�YHU\�SDWLHQW�ZLWK�WKH�0RQWGHO��:H¶YH�>W@ROHUDWHG�WKHVH�ULWXDOV�IRU�D�

ORQJ�WLPH��EXW�WKH�QHHGV�RI�DOO�WKH�SHRSOH�RI�WKLV�VWDWH�KDYH�WR�FRPH�ILUVW�DQG�ZH�KDYH�WR�GR�ZKDW�

ZH�WKLQN�LV�EHVW�ZLWK�VWDWH�RZQHG�SURSHUW\�´�5��DW�����$QG�VR�WKH�6WDWH�SUHVVHG�RQ��5��DW���� 

,9� 3URFHGXUDO�3RVWXUH 

,Q�������0RQWGHO�8QLWHG�VXHG�'HOPRQW�LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�

RI�'HOPRQW�VHHNLQJ�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�DQG�LQMXQFWLYH�UHOLHI�IRU�YLRODWLRQV�RI�LWV�)LUVW�

$PHQGPHQW�ULJKWV�XQGHU�WKH�)UHH�6SHHFK�DQG�)UHH�([HUFLVH�&ODXVHV��5��DW�����7KH�WHPSRUDU\�



  � 

UHVWUDLQLQJ�RUGHU�ZDV�GHQLHG��DQG�D�KHDULQJ�ZDV�VFKHGXOHG�WR�GHWHUPLQH�ZKHWKHU�D�SUHOLPLQDU\�

LQMXQFWLRQ�VKRXOG�EH�JUDQWHG��5��DW��� 

7KH�'LVWULFW�&RXUW�DJUHHG�ZLWK�0RQWGHO�8QLWHG�DQG�JUDQWHG�WKH�LQMXQFWLRQ��5��DW�����,Q�LWV�

LQTXLU\��WKH�'LVWULFW�&RXUW�KHOG�WKDW�0RQWGHO�8QLWHG�ZDV�OLNHO\�WR�VXFFHHG�RQ�ERWK�LWV�IUHH�VSHHFK�

DQG�IUHH�H[HUFLVH�FODLPV��5��DW�����$V�WR�WKH�IUHH�VSHHFK�FODLP��WKH�'LVWULFW�&RXUW�KHOG�WKDW�

'HOPRQW¶V�DFWLRQV�ZHUH�DQ�XQFRQVWLWXWLRQDO�WLPH��SODFH��DQG�PDQQHU�UHVWULFWLRQ�RI�D�WUDGLWLRQDO�

SXEOLF�IRUXP��5��DW�����(YHQ�WKRXJK�5HG�5RFN�ZDV�QRW�D�SURWRW\SLFDO�PXQLFLSDO�SDUN��WKH�'LVWULFW�

&RXUW�QRQHWKHOHVV�KHOG�WKDW�5HG�5RFN�KDV�³LPPHPRULDOO\�EHHQ�KHOG�LQ�WUXVW�IRU�WKH�XVH�RI�WKH�

SXEOLF�DQG��WLPH�RXW�RI�PLQG��>DQG�KDV@�EHHQ�XVHG�IRU�SXUSRVHV�RI�DVVHPEO\�´�5��DW�����%HFDXVH�D�

³SDUN�LV�D�SDUN�´�5HG�5RFN�LV�D�WUDGLWLRQDO�SXEOLF�IRUXP��5��DW���� 

&RQVLVWHQW�ZLWK�WKDW�VWDWXV��WKH�'LVWULFW�&RXUW�GHWHUPLQHG�WKDW�WKH�SURSRVHG�FORVXUH�RI�5HG�

5RFN�VKRXOG�EH�VXEMHFW�WR�LQWHUPHGLDWH�VFUXWLQ\�³DV�ZRXOG�������DQ\�RWKHU�UHJXODWLRQ�RI�D�

WUDGLWLRQDO�SXEOLF�IRUXP�´�5������:KHUHDV�GHVLJQDWHG�SXEOLF�IRUXPV�FDQ�EH�RSHQHG�DQG�FORVHG�E\�

WKH�JRYHUQPHQW�ZLWK�HDVH��WKH�'LVWULFW�&RXUW�KHOG�WKDW�DSSO\LQJ�WKDW�³VDPH�OHYHO�RI�VFUXWLQ\´�WR�

FORVXUHV�RI�WUDGLWLRQDO�SXEOLF�IRUXPV�ZRXOG�DEROLVK�WKHP�DV�D�³GLVWLQFW�OHJDO�FDWHJRU\�´�5��DW����� 

$SSO\LQJ�LQWHUPHGLDWH�VFUXWLQ\��WKH�'LVWULFW�&RXUW�FRQFOXGHG�WKDW�WKH�UHJXODWLRQ�ZDV�QRW�

QDUURZO\�WDLORUHG�DQG�GLG�QRW�OHDYH�RSHQ�³DPSOH�DOWHUQDWLYH�FKDQQHOV�RI�FRPPXQLFDWLRQ´�IRU�

0RQWGHO�8QLWHG��5��DW���±����$V�VXFK��WKH�SURSRVHG�FORVXUH�OLNHO\�YLRODWHG�0RQWGHO�8QLWHG¶V�IUHH�

VSHHFK�ULJKWV��5��DW���� 

$V�WR�WKH�IUHH�H[HUFLVH�FODLP��WKH�'LVWULFW�&RXUW�IRXQG�WKDW�WKH�FORVXUH�ZDV�QRW�JHQHUDOO\�

DSSOLFDEOH�DQG�WKXV�VXEMHFW�WR�VWULFW�VFUXWLQ\�XQGHU�6PLWK��5��DW�����%HFDXVH�WKH�6WDWH�GLG�QRW�

³SURYLGH>�@�D�FRPSHOOLQJ�VWDWH�LQWHUHVW�LQ�H[WLUSDWLQJ�WKH�UHOLJLRXV�H[HUFLVH�RI�DQ�DQFLHQW�IDLWK�´�

WKH�FRXUW�KHOG�WKDW�0RQWGHO�8QLWHG�ZDV�OLNHO\�WR�VXFFHHG�RQ�LWV�IUHH�H[HUFLVH�FODLP��WRR��5�DW���� 



  � 

 7KH�&RXUW�RI�$SSHDOV�IRU�WKH�)LIWHHQWK�&LUFXLW�UHYHUVHG�RQ�ERWK�LVVXHV��5��DW�����$V�WR�WKH�

VSHHFK�FODLP��WKH�)LIWHHQWK�&LUFXLW�IRXQG�WKDW�5HG�5RFN�ZDV�D�³UHDVRQDEOH´�UHVWULFWLRQ�RI�D�

QRQSXEOLF�IRUXP�WKDW�WKH�JRYHUQPHQW�KDV�JUHDWHU�ODWLWXGH�WR�UHJXODWH��5��DW�����$QG�DV�WR�WKH�IUHH�

H[HUFLVH�FODLP��WKH�)LIWHHQWK�&LUFXLW�VWDWHG�WKDW�WKH�³)LUVW�$PHQGPHQW�GRHV�QRW�DSSO\´�EHFDXVH�RI�

WKLV�&RXUW¶V�GHFLVLRQ�LQ�/\QJ��5��DW���� 

0RQWGHO�8QLWHG�DSSHDOV�DQG�SUD\V�IRU�UHOLHI��5��DW�����2Q�-DQXDU\����������WKLV�&RXUW�

JUDQWHG�FHUWLRUDUL� 

6800$5<�2)�7+(�$5*80(17 

:KDW¶V�OHIW�RI�WKH�)LUVW�$PHQGPHQW"�7KH�)LIWHHQWK�&LUFXLW�VDQFWLRQV�WKH�FRPSOHWH�

³GHVWUXFWLRQ´�RI�5HG�5RFN±±WKH�VROH�³VDFUHG�VLWH´�RI�WKH�0RQWGHO�SHRSOH�WKDW�KDV�EHHQ�RQ�WKH�

ODQG�WKDW�LV�WRGD\�WKH�6WDWH�RI�'HOPRQW�VLQFH�ZHOO�³EHIRUH�WKHUH�ZDV�HYHU�D�WKRXJKW�RI�VXFK�D�

WKLQJ�DV�������$PHULFD�´�³>6@SLULWXDO�IUHHGRP�LV�WKH�URRW�RI�SROLWLFDO�OLEHUW\�´�DQG�WKH�)RXQGHUV�RQFH�

VDZ�LW�DV�WKHLU�³GXW\´�WR�GHIHQG�ERWK��7KRPDV�3DLQH����7+(�:5,7,1*6�2)�7+20$6�3$,1(���±���

�0RQFXUH�'DQLHO�&RQZD\�HG���*�3��3XWQDP¶V�6RQV���������������:KHUH�'HOPRQW�VHHNV�WR�

³HIIHFWLYHO\�RXWODZ´�0RQWGHO�UHOLJLRXV�SUDFWLFHV�LQ�5HG�5RFN�DQG�FLUFXPYHQW�WKH�JURXS¶V�

UHOLJLRXV�DQG�SROLWLFDO�IUHHGRP��WKLV�&RXUW�PXVW�DIILUP�WKH�MXGJHPHQW�RI�WKH�'LVWULFW�&RXUW�DQG�

HQMRLQ�LWV�VDOH� 

,I�WKH�)LUVW�$PHQGPHQW�VWDQGV�IRU�DQ\WKLQJ��LW�PXVW�PHDQ�WKDW�WKH�JRYHUQPHQW�FDQQRW�

VWLIOH�VSHHFK�PHUHO\�EHFDXVH�LW�LV�GRQH�³WROHUDW>LQJ@´�LW��([SUHVVLYH�UHOLJLRXV�DFWLYLW\�LQ�D�SXEOLF�

SDUN�UHFHLYHV�³RYHUODSSLQJ�SURWHFWLRQ´�IURP�WKH�)UHH�6SHHFK�DQG�)UHH�([HUFLVH�&ODXVH��6HH�

.HQQHG\�Y��%UHPHUWRQ�6FK��'LVW�������8�6�������������������:KHQ�D�JURXS�KDV�XVHG�RQH�

SDUWLFXODU�SDUN�IRU�FHQWXULHV�IRU�WKHLU�UHOLJLRXV�ULWXDOV��WKH�*RYHUQPHQW�FDQQRW�VHOO�RXW�WKHLU�ULJKWV�

WR�SDUWLFXODU�SROLWLFDO�DQG�HFRQRPLF�LQWHUHVWV�RI�WKH�GD\� 



  � 

³7KH�)LUVW�$PHQGPHQW�LV�RIWHQ�LQFRQYHQLHQW�������>EXW@�>L@QFRQYHQLHQFH�GRHV�QRW�DEVROYH�

WKH�JRYHUQPHQW�RI�LWV�REOLJDWLRQ�WR�WROHUDWH�VSHHFK�´�,QW¶O�6RF¶\�IRU�.ULVKQD�&RQVFLRXVQHVV��,QF��

Y��/HH������8�6�������������������.HQQHG\��-���FRQFXUULQJ���7KLV�&RXUW�PXVW�KROG�'HOPRQW�WR�WKDW�

REOLJDWLRQ��0RQWGHO�8QLWHG�UHVSHFWIXOO\�UHTXHVWV�WKLV�&RXUW�UHLQVWDWH�WKH�'LVWULFW�&RXUW¶V�

SUHOLPLQDU\�LQMXQFWLRQ�DQG�UHPLQG�'HOPRQW�WKDW�WKH�)LUVW�$PHQGPHQW�LV�DQ�XQEHQGLQJ�

UHTXLUHPHQW��QRW�D�IOH[LEOH�VXJJHVWLRQ�� 

$5*80(17 

,� 7KH�SURSRVHG�WUDQVIHU�RI�5HG�5RFN�WR�D�SULYDWH�PLQLQJ�FRPSDQ\�LV�DQ�
XQFRQVWLWXWLRQDO�³SURKLELWLRQ´�RQ�0RQWGHO�8QLWHG¶V�IUHH�H[HUFLVH�RI�UHOLJLRQ��DV�LW�
VHQWHQFHV�WKH�RQO\�VLWH�LPSRUWDQW�WR�WKH�UHOLJLRXV�SUDFWLFHV�RI�WKH�0RQWGHO�SHRSOH�
WR�FRPSOHWH�³GHVWUXFWLRQ�´ 

 
7KH�)UHH�([HUFLVH�&ODXVH�IRUELGV�WKH�*RYHUQPHQW�IURP�³SURKLELWLQJ�WKH�IUHH�H[HUFLVH´�RI�

UHOLJLRQ��8�6��&RQVW��DPHQG��,��³7KH�&RQVWLWXWLRQ�DQG�WKH�EHVW�RI�RXU�WUDGLWLRQV�FRXQVHO�PXWXDO�

UHVSHFW�DQG�WROHUDQFH��QRW�FHQVRUVKLS�DQG�VXSSUHVVLRQ��IRU�UHOLJLRXV�������YLHZV�´�.HQQHG\�Y��

%UHPHUWRQ�6FK��'LVW�������8�6�������������������1HLWKHU�³LQGLUHFW�FRHUFLRQ´�QRU�³RXWULJKW�

SURKLELWLRQV´�RQ�WKH�IUHH�H[HUFLVH�RI�UHOLJLRQ�LV�WROHUDWHG�E\�WKH�)LUVW�$PHQGPHQW��/\QJ�Y��1Z��

,QGLDQ�&HPHWHU\�3URWHFWLYH�$VV¶Q������8�6������������������ 

1DWLYH�UHOLJLRXV�SUDFWLFHV�GR�QRW�VLGHVWHS�WKH�)LUVW�$PHQGPHQW¶V�SURWHFWLRQV��

³>)@XQGDPHQWDO�GLIIHUHQFH>V@´�ZLWK�:HVWHUQ�UHOLJLRQV�DQLPDWH�D�SHUYDVLYH�PLVXQGHUVWDQGLQJ�RI�

1DWLYH�UHOLJLRXV�SUDFWLFHV��LQFOXGLQJ�WKH�XVH�DQG�LPSRUWDQFH�RI�³VDFUHG�VLWHV�´�&HOHVWH�:LOVRQ��

1RWH��1DWLYH�$PHULFDQV�DQG�)UHH�([HUFLVH�&ODLPV��$�3DWWHUQ�RI�,QFRQVLVWHQW�$SSOLFDWLRQ�RI�)LUVW�

$PHQGPHQW�5LJKWV�DQG�,QVXIILFLHQW�/HJLVODWLRQ�IRU�1DWLYHV�6HHNLQJ�)UHHGRP�LQ�5HOLJLRXV�

3UDFWLFH�������&5,7,&$/�678'��-��������������VHH�DOVR�/\QJ������8�6��DW����±����³>,W�LV@�WKH�

SROLF\�RI�WKH�8QLWHG�6WDWHV�WR�SURWHFW�DQG�SUHVHUYH�IRU�$PHULFDQ�,QGLDQV�WKHLU�LQKHUHQW�ULJKW�RI�

IUHHGRP�WR�EHOLHYH��H[SUHVV��DQG�H[HUFLVH�WK>HLU@�WUDGLWLRQDO�UHOLJLRQV��LQFOXGLQJ�������DFFHVV�WR�
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>VDFUHG@�VLWHV�´���TXRWLQJ�WKH�$PHULFDQ�,QGLDQ�5HOLJLRXV�)UHHGRP�$FW�����8�6�&������������%XW�

³UHOLJLRXV�EHOLHIV�QHHG�QRW�EH�DFFHSWDEOH��ORJLFDO��FRQVLVWHQW��RU�FRPSUHKHQVLEOH�WR�RWKHUV�LQ�RUGHU�

WR�PHULW�)LUVW�$PHQGPHQW�SURWHFWLRQ�´�7KRPDV�Y��5HY��%G��RI�,QG��(PS��6HF��'LY�������8�6�������

������������7KH�)LUVW�$PHQGPHQW�SURWHFWV�1DWLYH�DQG�QRQ�1DWLYH�UHOLJLRQV�DOLNH� 

$V�D�WKUHVKROG�PDWWHU��WKH�VZHHSLQJ�SURWHFWLRQV�RI�WKH�)UHH�([HUFLVH�&ODXVH�DUH�WULJJHUHG�

ZKHQ�WKH�JRYHUQPHQW�EXUGHQV�DQ�LQGLYLGXDO�RU�JURXS¶V�³VLQFHUH�UHOLJLRXV�SUDFWLFH´�RU�EHOLHI��6HH�

%UHPHUWRQ������8�6��DW������:KLOH�WKH�)LUVW�$PHQGPHQW�PD\�SHUPLW�³LQFLGHQWDO�LQWHUIHUHQFH´�

ZLWK�VSLULWXDO�DFWLYLWLHV��WKH�JRYHUQPHQW�PD\�QRW�³FRHUFH�LQGLYLGXDOV�LQWR�DFWLQJ�FRQWUDU\�WR�WKHLU�

UHOLJLRXV�EHOLHIV´�ZLWKRXW�D�FRPSHOOLQJ�MXVWLILFDWLRQ��/\QJ������8�6��DW�����������:KHQ�WKH�

JRYHUQPHQW�SXWV�UHOLJLRXV�FODLPDQWV�³WR�WKH�FKRLFH´�EHWZHHQ�YLRODWLQJ�WKHLU�IDLWK�RU�FHDVLQJ�WKH�

UHOLJLRXV�DFWLYLW\�DOWRJHWKHU��WKH�JRYHUQPHQW�KDV�EXUGHQHG�WKHLU�UHOLJLRXV�H[HUFLVH��6HH�)XOWRQ�Y��

&LW\�RI�3KLODGHOSKLD������8�6������������������� 

:KLOH�WKH�)UHH�([HUFLVH�&ODXVH�JLYHV�WKH�JRYHUQPHQW�VRPH�OHHZD\�WR�SXUVXH�³QHXWUDO�

DQG�JHQHUDOO\�DSSOLFDEOH´�ODZV�WKDW�³LQFLGHQWDOO\�EXUGHQ�UHOLJLRQ�´�LG��DW������JRYHUQPHQW�DFWLRQV�

ZKLFK�³WUHDW>�@�DQ\�FRPSDUDEOH�VHFXODU�>REMHFWLRQ@�PRUH�IDYRUDEO\�WKDQ�UHOLJLRXV�>REMHFWLRQV@´�

ZLOO�WULJJHU�VWULFW�VFUXWLQ\��7DQGRQ�Y��1HZVRP������8�6�����������������SHU�FXULDP���/DZV�ZKLFK�

³WDUJHW>�@�UHOLJLRXV�FRQGXFW�IRU�GLVWLQFWLYH�WUHDWPHQW�RU�DGYDQFH>�@�OHJLWLPDWH�JRYHUQPHQWDO�

LQWHUHVWV�RQO\�DJDLQVW�FRQGXFW�ZLWK�D�UHOLJLRXV�PRWLYDWLRQ´�DUH�QHLWKHU�QHXWUDO�QRU�JHQHUDOO\�

DSSOLFDEOH�DQG�ZLOO�VXUYLYH�VWULFW�VFUXWLQ\�³RQO\�LQ�UDUH�FDVHV�´�&KXUFK�RI�/XNXPL�%DEDOX��,QF��Y��

&LW\�RI�+LDOHDK������8�6�������������������³)DLOLQJ�HLWKHU�WKH�QHXWUDOLW\�RU�JHQHUDO�DSSOLFDELOLW\�

WHVW�LV�VXIILFLHQW�WR�WULJJHU�VWULFW�VFUXWLQ\�´�%UHPHUWRQ������8�6��DW����� 

+HUH��0RQWGHO�8QLWHG¶V�IUHH�H[HUFLVH�ZDV�EXUGHQHG�E\�'HOPRQW¶V�DFWLRQV�WKDW�ZHUH�

DQ\WKLQJ�EXW�JHQHUDOO\�DSSOLFDEOH��$W�D�PLQLPXP��'HOPRQW¶V�PRWLYDWLRQV�EHKLQG�WUDQVIHUULQJ�



  � 

5HG�5RFN�SODLQO\�UHYHDO�WKDW�WKH�6WDWH±±DW�D�PLQLPXP±±LPSHUPLVVLEO\�³IDYRU>HG@´�VHFXODU�

REMHFWLRQV�RYHU�UHOLJLRXV�RQHV��$W�ZRUVW��WKH\�VKRZ�DQ�LQYLGLRXV�³WDUJHW>LQJ@´�RI�UHOLJLRXV�

FRQGXFW�� 

�7KH�)LIWHHQWK�&LUFXLW¶V�DWWHPSW�WR�VKLHOG�'HOPRQW¶V�DFWLRQV�IURP�KHLJKWHQHG�MXGLFLDO�

VFUXWLQ\�WKURXJK�/\QJ�LV�XQDYDLOLQJ��/\QJ�IRUELGV�WKH�H[DFW�W\SH�RI�³SURKLELWLRQ´�RQ�UHOLJLRXV�

H[HUFLVH�WKDW�'HOPRQW�LPSRVHV�KHUH��%HFDXVH�'HOPRQW�³DGYDQFHV�OHJLWLPDWH�JRYHUQPHQWDO�

LQWHUHVWV�RQO\�DJDLQVW�FRQGXFW�ZLWK�D�UHOLJLRXV�PRWLYDWLRQ�´�WKH�SURSRVHG�FORVXUH�WULJJHUV�DQG�

VXEVHTXHQWO\�IDLOV�VWULFW�VFUXWLQ\�� 

$� 7KH�'LVWULFW�&RXUW�FRUUHFWO\�KHOG�WKDW�WKH�SURSRVHG�FORVXUH�RI�5HG�5RFN�ZDV�QRW�
³JHQHUDOO\�DSSOLFDEOH´�EHFDXVH�'HOPRQW�WUHDWHG�³VHFXODU�>REMHFWLRQV@´�PRUH�
³IDYRUDEO\´�WKDQ�³UHOLJLRXV�>REMHFWLRQV@´�WKURXJKRXW�WKH�PLQH�VLWH�VHOHFWLRQ�
SURFHVV� 

 
7KH�)UHH�([HUFLVH�FODXVH�JXDUGV�DJDLQVW�WKH�³XQHTXDO�WUHDWPHQW´�RI�UHOLJLRXV�FRQFHUQV�

RYHU�VHFXODU�FRQFHUQV��6HH�/XNLPL������8�6��DW������*RYHUQPHQW�DFWLRQ�LV�QRW�JHQHUDOO\�

DSSOLFDEOH�ZLWK�UHVSHFW�WR�UHOLJLRQ�ZKHQ�LW�³SURKLELWV�UHOLJLRXV�FRQGXFW�ZKLOH�SHUPLWWLQJ�VHFXODU�

FRQGXFW�WKDW�XQGHUPLQHV�WKH�JRYHUQPHQW¶V�DVVHUWHG�LQWHUHVWV�LQ�D�VLPLODU�ZD\�´�%UHPHUWRQ������

8�6��DW������:KHQ�WKH�JRYHUQPHQW�³VHOHFWLYH>O\@´�GHFLGHV�WKDW�WKH�LQWHUHVWV�LW�VHHNV�WR�DGYDQFH�

DUH�³ZRUWK\�RI�EHLQJ�SXUVXHG�RQO\�DJDLQVW�FRQGXFW�ZLWK�D�UHOLJLRXV�PRWLYDWLRQ�´�WKDW�DFWLRQ�LV�

LQKHUHQWO\�VXVSHFW�DQG�ZLOO�EH�VXVWDLQHG�RQO\�LQ�³UDUH�FDVHV�´�/XNLPL������8�6��DW����±�������� 

<HW��LQ�DFFRPPRGDWLQJ�VHFXODU�REMHFWLRQV�WR�WZR�DOWHUQDWLYH�ODQG�WUDQVIHU�DJUHHPHQWV�WKDW�

ZRXOG�KDYH�DGYDQFHG�'HOPRQW¶V�³DVVHUWHG�LQWHUHVWV�LQ�D�VLPLODU�ZD\´�ZKLOH�FDVWLQJ�DVLGH�

0RQWGHO�8QLWHG¶V�UHOLJLRXV�REMHFWLRQV�WR�WKH�FORVXUH�RI�5HG�5RFN��'HOPRQW�GLG�MXVW�WKDW��LW�

³VHOHFWLYH>O\@´�DQG�LPSHUPLVVLEO\�³EXUGHQ>HG@�������FRQGXFW�PRWLYDWHG�E\�UHOLJLRXV�EHOLHIV�´� 

/XNLPL�LV�LQVWUXFWLYH��,Q�/XNLPL��D�6DQWHULD�FKXUFK�DQQRXQFHG�SODQV�WR�HVWDEOLVK�D�KRXVH�

RI�ZRUNVKRS�LQ�+LDOHDK��)ORULGD������8�6��DW����±����$V�SDUW�RI�WKH�6DQWHULD�IDLWK��FRQJUHJDQWV�



  �� 

SHUIRUP�DQLPDO�VDFULILFHV�RQ�VSHFLDO�RFFDVLRQV��LQFOXGLQJ�DW�ELUWK��PDUULDJH��GHDWK��DQG�DV�D�FXUH�

IRU�WKH�VLFN��,G��DW������6RRQ�DIWHU�WKH�FKXUFK¶V�DQQRXQFHPHQW��WKH�FLW\�FRXQFLO�SDVVHG�VHYHUDO�

RUGLQDQFHV�RXWODZLQJ�DQLPDO�NLOOLQJ�ZKHQ�GRQH�DV�SDUW�RI�D�³ULWXDO�´�FODLPLQJ�WKH�RUGLQDQFHV�

ZHUH�QHFHVVDU\�WR�SURWHFW�SXEOLF�KHDOWK�DQG�SUHYHQW�FUXHOW\�WR�DQLPDOV��,G��DW����������³5LWXDO´�

ZDV�GHILQHG�LQ�VXFK�D�ZD\��WKRXJK��WKDW�FULPLQDOL]HG�DQLPDO�NLOOLQJ�RQO\�ZKHQ�GRQH�IRU�UHOLJLRXV�

SXUSRVHV��,G��DW������7KH�ODZ�SHUPLWWHG�WKH�VDPH�FRQGXFW�IRU�VHFXODU�UHDVRQV��,G� 

7KLV�&RXUW�XQDQLPRXVO\�IRXQG�WKH�RUGLQDQFHV�³ZHOO�EHORZ�WKH�PLQLPXP�VWDQGDUG�

QHFHVVDU\´�XQGHU�WKH�)UHH�([HUFLVH�&ODXVH��,G��DW������5HVWULFWLQJ�DQLPDO�NLOOLQJ�IRU�FRPSDUDEOH�

UHOLJLRXV�DQG�VHFXODU�UHDVRQV�DGYDQFHG�WKH�VWDWH¶V�LQWHUHVWV�MXVW�WKH�VDPH��,G��DW����±����<HW��

+LDOHDK�³SXUVXH>G@�������>LWV@�LQWHUHVWV�RQO\�DJDLQVW�FRQGXFW�PRWLYDWHG�E\�UHOLJLRXV�EHOLHI�´�,G��DW�

�����³7KLV�SUHFLVH�HYLO�LV�H[DFWO\�ZKDW�WKH�UHTXLUHPHQW�RI�JHQHUDO�DSSOLFDELOLW\�LV�GHVLJQHG�WR�

SUHYHQW�´�,G��DW����±����VHH�7DQGRQ�Y��1HZVRP������8�6�����������������³>*@RYHUQPHQW�

UHJXODWLRQV�DUH�QRW�������JHQHUDOO\�DSSOLFDEOH��������ZKHQHYHU�WKH\�WUHDW�DQ\�FRPSDUDEOH�VHFXODU�

DFWLYLW\�PRUH�IDYRUDEO\�WKDQ�UHOLJLRXV�H[HUFLVH�´�� 

%\�VKXQQLQJ�0RQWGHO�8QLWHG¶V�UHOLJLRXV�REMHFWLRQV�ZKHQ�VHOHFWLQJ�PLQH�VLWHV�ZKLOH�

DFFRPPRGDWLQJ�VHFXODU�REMHFWLRQV��'HOPRQW�LPSHUPLVVLEO\�GHFLGHV�LWV�LQWHUHVWV�DUH�³ZRUWK\�RI�

EHLQJ�SXUVXHG�RQO\�DJDLQVW�FRQGXFW�ZLWK�D�UHOLJLRXV�PRWLYDWLRQ�´�$V�WKH�'LVWULFW�&RXUW�SRLQWHG�

RXW��WKH�WZR�ZLWKGUDZQ�PLQLQJ�DJUHHPHQWV�³IXUWKHUHG�WKH�>VDPH@�VXEVWDQWLDO�LQWHUHVWV´�WKDW�

'HOPRQW�DVVHUWV�LQ�SURSRVLQJ�WR�FORVH�5HG�5RFN��$QG�ZKHQ�WKRVH�DJUHHPHQWV�IDFHG�VHFXODU�

RSSRVLWLRQ��'HOPRQW�FDYHG��%XW�ZKHQ�0RQWGHO�8QLWHG�LQWHUYHQHG�WR�SURWHFW�LWV�RQO\�VLWH�RI�

ZRUVKLS�IURP�FRPSOHWH�³GHVWUXFWLRQ´�IURP�WKH�5HG�5RFN�WUDQVIHU��UHOLJLRXV�REMHFWLRQV�³WRRN�D�

EDFN�VHDW�´�7KLV�LV�WKH�H[DFW�NLQG�RI�VHFXODU�³IDYRUD>WLVP@´�WKDW�WKH�)UHH�([HUFLVH�&ODXVH�IRUELGV� 



  �� 

%� ,Q�KROGLQJ�WKH�)UHH�([HUFLVH�&ODXVH�³GRHV�QRW�DSSO\´�WR�'HOPRQW¶V�SURSRVHG�
FORVXUH�RI�WKH�0RQWGHO¶V�VROH�UHOLJLRXV�VLWH��WKH�)LIWHHQWK�&LUFXLW�H[WHQG�ERWK�
/\QJ�DQG�WKH�)LUVW�$PHQGPHQW�ZHOO�EH\RQG�WKHLU�EUHDNLQJ�SRLQWV� 

 
$W�WKH�WKUHVKROG�LQTXLU\��WKH�)LIWHHQWK�&LUFXLW�PDGH�D�GHWRXU��1R�PDWWHU�WKDW�'HOPRQW¶V�

DFWLRQV�ZLOO�OLNHO\�³UHVXOW�LQ�IXQGDPHQWDO�KDUP�WR�WKH�SUDFWLFH�RI�WKH�0RQWGHO�2EVHUYDQFH�´�WKH�

)LIWHHQWK�&LUFXLW�VD\V��,QVWHDG��WKH�)LUVW�$PHQGPHQW�DSSDUHQWO\�³GRHV�QRW�DSSO\´�LQ�WKH�ILUVW�

SODFH��VLQFH�WKH�*RYHUQPHQW�GLG�QRW�³FRHUF>H@�DQ\�YLRODWLRQ�RI�UHOLJLRXV�EHOLHIV�´�2QO\�D�

IXQGDPHQWDO�PLVUHDGLQJ�RI�/\QJ�DQG�PLVXQGHUVWDQGLQJ�RI�WKH�)LUVW�$PHQGPHQW�FRXOG�KDYH�

JRWWHQ�WKH�)LIWHHQWK�&LUFXLW�WR�LWV�FRQFOXVLRQ��7KHVH�PLVWDNHV�PXVW�EH�FRUUHFWHG� 

�7KH�VWRU\�RI�/\QJ�LV�RQH�RI�UHOLJLRXV�DFFRPPRGDWLRQ��,Q�/\QJ��WKH�JRYHUQPHQW�VRXJKW�WR�

EXLOG�D�WLPEHU�URDG�WKURXJK�D�SRUWLRQ�RI�D�1DWLRQDO�)RUHVW�WKDW�ZDV�XVHG�IRU�UHOLJLRXV�SXUSRVHV�E\�

PHPEHUV�RI�WKUHH�$PHULFDQ�,QGLDQ�WULEHV�LQ�&DOLIRUQLD��/\QJ�Y��1Z��,QGLDQ�&HPHWHU\�3URWHFWLYH�

$VV¶Q������8�6����������±�����������6RPH�PHPEHUV�SURWHVWHG�WKH�SODQV��DQG�DUJXHG�WKDW�WKH�

JRYHUQPHQW¶V�DFWLRQV�UDQ�DIRXO�RI�WKH�)UHH�([HUFLVH�&ODXVH��,G��DW�����������QRWLQJ�WULEDO�

RSSRVLWLRQ�ZDV�³IDU�IURP�XQDQLPRXV´��� 

$QG�VHQVLWLYH�WR�WKH�WULEH¶V�UHOLJLRXV�REMHFWLRQV��WKH�JRYHUQPHQW�WRRN�³QXPHURXV�VWHSV������

��WR�PLQLPL]H�WKH�LPSDFW´�RI�WKH�URDG�RQ�WKHLU�³UHOLJLRXV�DFWLYLWLHV�´�,G��DW������)RU�H[DPSOH��WKH�

JRYHUQPHQW�ZRXOG�QRW�³GLVWXUE>�@�������VLWHV�ZKHUH�VSHFLILF�ULWXDOV�WDNH�SODFH�´�,G��$QG�WKH�)RUHVW�

6HUYLFH�FKRVH�WKH�³IDUWKHVW�UHPRYHG´�URXWH�LQ�RUGHU�WR�UHGXFH�WKH�DXGLEOH�DQG�YLVXDO�LPSDFW�RI�

WKH�URDG�RQ�WKH�UHOLJLRXV�SUDFWLFHV��,G��,Q�IDFW��WKH�&RXUW�IRXQG�LW�³GLIILFXOW�WR�VHH�KRZ�WKH�

*RYHUQPHQW�FRXOG�KDYH�EHHQ�PRUH�VROLFLWRXV´�RI�UHOLJLRXV�IUHHGRP��³H[FHSW�IRU�DEDQGRQLQJ�LWV�

SURMHFW�HQWLUHO\�´�,G�� 

%HFDXVH�WKH�*RYHUQPHQW¶V�DFWLRQV�GLG�QRW�³FRHUFH�LQGLYLGXDOV�LQWR�DFWLQJ�FRQWUDU\�WR�

WKHLU�UHOLJLRXV�EHOLHIV´±±EXW�PHUHO\�PDGH�LW�³PRUH�GLIILFXOW´�WR�SUDFWLFH�WKRVH�EHOLHIV±±WKH�&RXUW�



  �� 

XSKHOG�WKH�SODQQHG�FRQVWUXFWLRQ��,G��DW������$QG�EHFDXVH�WULEDO�PHPEHUV�ZHUH�QRW�SXW�WR�WKH�

FKRLFH�EHWZHHQ�YLRODWLQJ�WKHLU�IDLWK�DQG�REH\LQJ�WKH�ODZ��WKHUH�ZDV�QR�OHJDOO\�FRJQL]DEOH�EXUGHQ�

RQ�IUHH�H[HUFLVH��6HH�LG�� 

%XW�/\QJ�LWVHOI�ZDV�FOHDU�RQ�LWV�OLPLWHG�UHDFK��:KHUHDV�/\QJ�GHDOW�RQO\�ZLWK�JRYHUQPHQW�

DFWLRQ�WKDW�PDGH�LW�³PRUH�GLIILFXOW´�IRU�LQGLYLGXDOV�WR�SUDFWLFH�UHOLJLRXV�EHOLHIV��WKH�PDMRULW\�

QRWHG�WKDW�³D�ODZ�SURKLELWLQJ�WKH�,QGLDQ�UHVSRQGHQWV�IURP�YLVLWLQJ�WKH�>UHOLJLRXV�VLWH@�ZRXOG�UDLVH�

D�GLIIHUHQW�VHW�RI�FRQVWLWXWLRQDO�TXHVWLRQV�´�,G��DW�����������HPSKDVLV�DGGHG���$V�WKLV�&RXUW�KDV�

³UHSHDWHGO\�KHOG�´�HLWKHU�³LQGLUHFW�FRHUFLRQ´�RU�DQ�³RXWULJKW�SURKLELWLRQ´�ZRXOG�VXIILFH�WR�VXEMHFW�

WKH�JRYHUQPHQW�DFWLRQ�WR�VWULFW�VFUXWLQ\��,G��DW������7KXV��QRWKLQJ�LQ�/\QJ�³VKRXOG�EH�UHDG�WR�

HQFRXUDJH�JRYHUQPHQWDO�LQVHQVLWLYLW\�WR�WKH�UHOLJLRXV�QHHGV�RI�DQ\�FLWL]HQ�´�,G��DW����� 

'HOPRQW¶V�DFWLRQV�UDLVH�H[DFWO\�WKH�³GLIIHUHQW�VHW�RI�FRQVWLWXWLRQDO�TXHVWLRQV´�WKDW�/\QJ�

VLGHVWHSSHG��7KH�0RQWGHO�UHOLJLRXV�EHOLHIV�PDLQWDLQ�D�³VDFUHG�REOLJDWLRQ´�WR�HQJDJH�LQ�JURXS�

SUD\HU�DW�5HG�5RFN�DQG�IDLOXUH�WR�GR�VR�LV�D�³WUDQVJUHVVLRQ�DJDLQVW�WKH�&UHDWRU�´�,Q�FORVLQJ�5HG�

5RFN��'HOPRQW�WKXV�SXWV�WKH�REVHUYHUV�³WR�WKH�FKRLFH´��YLRODWH�WKHLU�IDLWK�E\�SUD\LQJ�DW�D�

GLIIHUHQW�VLWH�RU�FHDVH�WKHLU�UHOLJLRXV�SUDFWLFHV�DOO�WRJHWKHU��7KH�)LUVW�$PHQGPHQW�GRHV�QRW�

FRXQWHQDQFH�WKDW�FKRLFH��7KHUHIRUH��/\QJ�GHPDQGV�'HOPRQW¶V�DFWLRQV�IDFH�VWULFW�VFUXWLQ\� 

&� 7KH�SURSRVHG�GHVWUXFWLRQ�RI�5HG�5RFN�FDQQRW�ZLWKVWDQG�VWULFW�VFUXWLQ\�EHFDXVH�
'HOPRQW�FRXOG�KDYH�DFKLHYHG�LWV�LQWHUHVWV�LQ�D�PDQQHU�WKDW�³GRHV�QRW�EXUGHQ�
UHOLJLRQ�´ 

 
³6WULFW�VFUXWLQ\�OHDYHV�IHZ�VXUYLYRUV�´�&LW\�RI�/RV�$QJHOHV�Y��$ODPHGD�%RRNV��,QF�������

8�6�������������������6RXWHU��-���GLVVHQWLQJ���$�JRYHUQPHQW�SROLF\�FDQ�ZLWKVWDQG�VWULFW�VFUXWLQ\�

RQO\�LI�LW�DGYDQFHV�³LQWHUHVWV�RI�WKH�KLJKHVW�RUGHU�DQG�LV�³QDUURZO\�WDLORUHG�WR�DFKLHYH�WKRVH�

LQWHUHVWV�´�)XOWRQ�Y��&LW\�RI�3KLODGHOSKLD������8�6�������������������³3XW�DQRWKHU�ZD\��VR�ORQJ�DV�



  �� 

WKH�JRYHUQPHQW�FDQ�DFKLHYH�LWV�LQWHUHVWV�LQ�D�PDQQHU�WKDW�GRHV�QRW�EXUGHQ�UHOLJLRQ��LW�PXVW�GR�

VR�´�,G�� 

(YHQ�LI�'HOPRQW¶V�SXUSRUWHG�LQWHUHVWV�DUH�FRPSHOOLQJ��WKH�KLVWRU\�RI�LWV�PLQH�VHOHFWLRQ�

SURFHVV�PDNHV�FOHDU�WKH\�FRXOG�KDYH�EHHQ�DFKLHYHG�WKURXJK�PHDQV�IDU�OHVV�EXUGHQVRPH�RQ�

UHOLJLRXV�H[HUFLVH��%RWK�SUHYLRXVO\�ZLWKGUDZQ�PLQLQJ�DJUHHPHQWV�ZRXOG�KDYH�³IXUWKHUHG�WKH�

VXEVWDQWLDO�LQWHUHVWV�>'HOPRQW@�DVVHUWV�LQ�WKLV�FDVH�´�DQG�QHLWKHU�ZDV�REMHFWHG�WR�RQ�UHOLJLRXV�

H[HUFLVH�JURXQGV��%HFDXVH�'HOPRQW�FDQ�³DFKLHYH�LWV�LQWHUHVWV�LQ�D�PDQQHU´�WKDW�GRHV�QRW�

HUDGLFDWH�WKH�0RQWGHO¶V�UHOLJLRXV�SUDFWLFHV��³LW�PXVW�GR�VR�´� 

,,� 7KH�SODQQHG�SHUPDQHQW�GHVWUXFWLRQ�RI�5HG�5RFN�LV�DQ�XQFRQVWLWXWLRQDO�
REOLWHUDWLRQ�RI�D�WUDGLWLRQDO�SXEOLF�IRUXP�WKDW�KDV�EHHQ�XVHG�³IRU�SXUSRVHV�RI�
DVVHPEO\´�IRU�ORQJHU�WKDQ�WKH�H[LVWHQFH�RI�WKH�6WDWH�RI�'HOPRQW� 
 

7KH�6SHHFK�&ODXVH�RI�WKH�)LUVW�$PHQGPHQW�UHTXLUHV�WKH�JRYHUQPHQW�WR�³PDNH�QR�ODZ�������

DEULGJLQJ�WKH�IUHHGRP�RI�VSHHFK�´�8�6��&RQVW��DPHQG��,��:KHUH�WKH�)UHH�([HUFLVH�FODXVH�SURWHFWV�

UHOLJLRXV�H[HUFLVHV��WKH�6SHHFK�&ODXVH�SURYLGHV�³RYHUODSSLQJ�SURWHFWLRQ´�ZKHQ�WKRVH�UHOLJLRXV�

DFWLYLWLHV�DUH�H[SUHVVLYH��.HQQHG\�Y��%UHPHUWRQ�6FK��'LVW�������8�6�������������������7KLV�GHVLJQ�

LV�³QR�DFFLGHQW´��WKH�IUDPHUV�ZHUH�ZDU\�RI�JRYHUQPHQWDO�DWWHPSWV�WR�UHJXODWH�ERWK�UHOLJLRQ�DQG�

VSHHFK�ZLWK�RQH�VZLQJ�RI�WKH�VZRUG��6HH�LG��DW������ 

%XW�WKHVH�SURWHFWLRQV�KDYH�QRW�VWRSSHG�VWDWHV�OLNH�'HOPRQW�IURP�DW�OHDVW�WU\LQJ�LQ�WKH�

\HDUV�VLQFH��6HH�&DSLWRO�6TXDUH�5HY��	�$GYLVRU\�%G��Y��3LQHWWH�����8�6�������������������³>,@Q�

$QJOR�$PHULFDQ�KLVWRU\��������JRYHUQPHQW�VXSSUHVVLRQ�RI�VSHHFK�KDV�VR�FRPPRQO\�EHHQ�GLUHFWHG�

SUHFLVHO\�DW�UHOLJLRXV�VSHHFK��������´�� 

$OWKRXJK�WKH�6SHHFK�&ODXVH�SURYLGHV�YDU\LQJ�SURWHFWLRQ�GHSHQGLQJ�RQ�WKH�³FKDUDFWHU�RI�

WKH�SURSHUW\�DW�LVVXH�´�LWV�SRZHU�ZD[HV�PRVW�VWURQJO\�LQ�WKH�FRQWH[W�RI�WKH�VWUHHWV�DQG�WKH�SDUNV��

3HUU\�(GXF��$VV¶Q�Y��3HUU\�/RF��(GXFDWRUV¶�$VV¶Q������8�6�����������������8QLTXH�DPRQJ�RWKHU�



  �� 

ORFDWLRQV�DYDLODEOH�IRU�VSHHFK��WKH�VWUHHWV�DQG�WKH�SDUNV�KDYH�³LPPHPRULDOO\�EHHQ�KHOG�LQ�WUXVW�

IRU�WKH�XVH�RI�WKH�SXEOLF��DQG��WLPH�RXW�RI�PLQG��KDYH�EHHQ�XVHG�IRU�SXUSRVHV�RI�DVVHPEO\�´�

+DJXH�Y��&,2������8�6�������������������%HFDXVH�RI�WKHLU�³DQFLHQW´�DVVRFLDWLRQ�ZLWK�IUHH�

H[SUHVVLRQ��WKHVH�DUHDV�OLH�DW�WKH�FRUH�RI�WKH�)LUVW�$PHQGPHQW��6HH�LG�� 

,Q�WKHVH�³TXLQWHVVHQWLDO´�SXEOLF�IRUXPV��WKH�DELOLW\�RI�WKH�VWDWH�WR�UHJXODWH�H[SUHVVLYH�

DFWLYLW\�LV�³VKDUSO\�FLUFXPVFULEHG�´�3HUU\������8�6��DW�����$OWKRXJK�WKH�JRYHUQPHQW�PD\�HQIRUFH�

UHDVRQDEOH�WLPH��SODFH��DQG�PDQQHU�UHJXODWLRQV�LQ�WKHVH�WUDGLWLRQDO�SXEOLF�IRUXPV��WKH�UHVWULFWLRQV�

PXVW�EH�FRQWHQW�QHXWUDO��EH�QDUURZO\�WDLORUHG�WR�VHUYH�D�VLJQLILFDQW�JRYHUQPHQW�LQWHUHVW��DQG�

OHDYH�RSHQ�DPSOH�FKDQQHOV�RI�FRPPXQLFDWLRQ��,G��%XW�WKH�JRYHUQPHQW�PD\�QRW�³SURKLELW�DOO�

FRPPXQLFDWLYH�DFWLYLW\�´�,G� 

,Q�DSSURYLQJ�WKH�VDOH�RI�5HG�5RFN��D�VLWH�FHQWUDO�WR�WKH�UHOLJLRXV�SUDFWLFHV�DQG�FXOWXUDO�

LGHQWLW\�RI�DQ�³DQFLHQW´�LQGLJHQRXV�JURXS�ROGHU�WKDQ�WKH�8QLWHG�6WDWHV�LWVHOI��WR�D�SULYDWH�PLQLQJ�

FRPSDQ\�WKDW�LQWHQGV�WR�PDNH�WKH�VLWH�LQWR�D�³ZDWHU�ILOOHG�TXDUU\�������WRR�KD]DUGRXV�IRU�

YLVLWDWLRQ�´�WKH�6WDWH�RI�'HOPRQW�WKUXVWV�RQWR�D�WUDGLWLRQDO�SXEOLF�IRUXP�WKH�PRVW�VHYHUH�WLPH��

SODFH��DQG�PDQQHU�UHVWULFWLRQ�SRVVLEOH��FORVXUH�RI�WKH�IRUXP�WR�DOO�FRPPXQLFDWLYH�DFWLYLW\��

$OWKRXJK�QRPLQDOO\�FRQWHQW�QHXWUDO��WKH�FORVXUH�LV�ERWK�RYHU��DQG�XQGHU�LQFOXVLYH�DQG�VWUDQGV�

0RQWGHO�8QLWHG�ZLWKRXW�D�PHDQLQJIXO�DOWHUQDWLYH�IRU�WKHLU�WUDGLWLRQV��$V�VXFK��WKH�SODQQHG�

WUDQVIHU�YLRODWHV�0RQWGHO�8QLWHG¶V�)LUVW�$PHQGPHQW�)UHH�6SHHFK�ULJKWV�� 

$� 7KH�'LVWULFW�&RXUW�FRUUHFWO\�IRXQG�WKDW�5HG�5RFN�LV�D�WUDGLWLRQDO�SXEOLF�IRUXP�
WKDW�KDV�EHHQ�XWLOL]HG�E\�WKH�LQGLJHQRXV�0RQWGHO�SHRSOH�VLQFH�³WLPH�
LPPHPRULDO�´�DV�ZHOO�DV�E\�WKH�EURDGHU�'HOPRQW�FRPPXQLW\�³IRU�SXUSRVHV�RI�
DVVHPEO\´�IRU�RYHU�VHYHQW\�\HDUV� 

 
³3XEOLF�SODFHV�KLVWRULFDOO\�DVVRFLDWHG�ZLWK�WKH�IUHH�H[HUFLVH�RI�H[SUHVVLYH�DFWLYLWLHV��VXFK�

DV�������SDUNV��DUH�FRQVLGHUHG��ZLWKRXW�PRUH��WR�EH�SXEOLF�IRUXPV�´�8QLWHG�6WDWHV�Y��*UDFH������

8�6�������������������1RUPDOO\��WKH�GHWHUPLQDWLRQ�WKDW�D�SDUWLFXODU�DUHD�LV�D�³SDUN´�VLPSO\�HQGV�



  �� 

WKH�IRUXP�LQTXLU\�WKHUH��QR�³SDUWLFXODUL]HG�LQTXLU\´�LQWR�WKH�³SUHFLVH�QDWXUH´�RI�WKH�SDUWLFXODU�

SDUN�LV�QHFHVVDU\��6HH�)ULVE\�Y��6FKXOW]������8�6����������±�����������VHH�8QLWHG�6WDWHV�Y��

)UDQGVHQ������)��G���������������WK�&LU���������³>7@KH�JRYHUQPHQW�FRQFHGHV�WKDW�>DOO�QDWLRQDO�

SDUNV@�DUH�WUDGLWLRQDO�SXEOLF�IRUD�´���7KLV�LV�QRW�VRPH�³DFFLGHQWDO�LQYRFDWLRQ�RI�D�FOLFKp´�WKDW�D�

SDUN�LV�WKH�SURWRW\SLFDO�SXEOLF�IRUXP��)ULVE\������8�6��DW����±����5DWKHU��WKLV�FODVVLILFDWLRQ�

DIILUPV�WKDW�SDUNV��UHJDUGOHVV�RI�LWV�SDUWLFXODU�QXPEHU�RI�WUHHV�RU�EODGHV�RI�JUDVV��KDYH�

³LPPHPRULDOO\�EHHQ�KHOG�LQ�WUXVW�IRU�XVH�RI�WKH�SXEOLF�´�6HH�%RDUGOH\�Y��'HSW��RI�,QWHULRU������

)��G�����������'�&��&LU���������$V�WKH�'LVWULFW�&RXUW�SXW�VXFFLQFWO\��³D�SDUN�LV�D�SDUN�´� 

:KHUH�WKH�VWDWXV�RI�D�SDUWLFXODU�SDUN�LV�FRQWHVWHG��WKH�JRYHUQPHQW�EHDUV�WKH�EXUGHQ�WR�

VKRZ�WKDW�LWV�XVH�LV�VR�³RYHUZKHOPLQJO\�VSHFLDOL]HG´�WR�UHEXW�WKLV�SUHVXPSWLRQ�DQG�MXVWLI\�

VWULSSLQJ�LW�RI�LWV�SXEOLF�IRUXP�VWDWXV��6HH�+HQGHUVRQ�Y��/XMDQ������)��G�������������'�&��&LU��

�������2WKHUZLVH��DQ\�SDUN�LV�SUHVXPSWLYHO\�D�³WUDGLWLRQDO�SXEOLF�IRUXP�������>WKDW@�RFFXSLHV�D�

VSHFLDO�SRVLWLRQ�LQ�WHUPV�RI�)LUVW�$PHQGPHQW�SURWHFWLRQ�´�6HH�*UDFH������8�6��DW����� 

:KHQ�D�SDUWLFXODU�SDUN�KDV�EHHQ�³WUDGLWLRQDOO\�RSHQ�WR�WKH�SXEOLF�IRU�H[SUHVVLYH�DFWLYLW\�´�

WKH�SUHVXPSWLRQ�LV�QHDUO\�LPSRVVLEOH�WR�RYHUFRPH��6HH�8QLWHG�6WDWHV�Y��.RNLQGD������8�6�������

������������VHH�%RDUGOH\������)��G�DW������³>7@KH�GLVSRVLWLYH�TXHVWLRQ�LV�WKH�SXUSRVH�WKH�IRUXP�

VHUYHV��HLWKHU�E\�WUDGLWLRQ�RI�VSHFLILF�GHVLJQDWLRQ�´���)RU�H[DPSOH��LQ�1DWXULVW�6RF���,QF��Y��

)LOO\DZ��WKH�(OHYHQWK�&LUFXLW�FRQVLGHUHG�ZKHWKHU�D�VPDOO�EHDFK�VWDWH�SDUN�ZDV�D�WUDGLWLRQDO�

SXEOLF�IRUXP������)��G���������������WK�&LU���������,Q�)LOO\DZ��WKH�(OHYHQWK�&LUFXLW�UHYLHZHG�D�

GLVWULFW�FRXUW�GHWHUPLQDWLRQ�WKDW�WKH�ORZHU�FRXUW�³EHOLHYHG�������>ZDV@�REYLRXV´��WKH�DUHD�ZDV�QRW�

³UHDOO\´�D�SDUN��EXW�UDWKHU�D�EHDFK��$V�D�UHVXOW��WKH�GLVWULFW�FRXUW�EHOLHYHG�WKH�EHDFK�FRXOG�RQO\�EH�

D�QRQSXEOLF�IRUXP��,G� 



  �� 

%XW�SULPDU\�SK\VLFDO�FKDUDFWHULVWLFV�GR�QRW�GHWHUPLQH�IRUXP�VWDWXV��6HH�.RNLQGD������

8�6��DW������,QVWHDG��WKH�(OHYHQWK�&LUFXLW�LQ�)LOO\DZ�DQDO\]HG�WKH�IXQFWLRQ�RI�WKH�EHDFK�DQG�LWV�

XVH�E\�WKH�SXEOLF�DQG�KHOG�WKDW�WKH�VPDOO�EHDFK�VWDWH�SDUN�FRXOG�QRW�EH�³DGHTXDWHO\�

GLVWLQJXLVK>HG@´�IURP�D�SURWRW\SLFDO�PXQLFLSDO�SDUN������)��G�DW�������-XVW�OLNH�DW�D�PXQLFLSDO�

SDUN��WKH�SXEOLF�PD\�DOVR�³SOD\�JDPHV��UHVW��DQG�HQMR\�WKH�VXUURXQGLQJV´�DW�WKH�EHDFK�VWDWH�SDUN��

,G��$QG�WKH�IDFW�WKDW�WKH�EHDFK�KDV�FHUWDLQ�³EHDFK�FKDUDFWHULVWLFV´�WKDW�&HQWUDO�3DUN�PD\�ODFN�LV�

QRW�D�MXVWLILFDWLRQ�IRU�D�GLIIHUHQW�IRUXP�FODVVLILFDWLRQ�XQGHU�WKH�)LUVW�$PHQGPHQW��6HH�LG���VHH�

DOVR�8QLWHG�6WDWHV�Y��*UDFH������8�6�������������������FRQFOXGLQJ�VLGHZDONV�LPPHGLDWHO\�

RXWVLGH�WKH�6XSUHPH�&RXUW�ZHUH�SXEOLF�IRUXPV�EHFDXVH�WKH\�ZHUH�³LQGLVWLQJXLVKDEOH´�LQ�IXQFWLRQ�

IURP�WKH�SURWRW\SLFDO�VLGHZDON�� 

2QO\�ZKHQ�WKH�JRYHUQPHQW�KDG�GHGLFDWHG�D�SDUN�WR�D�XVH�³LQFRQVLVWHQW�ZLWK�FRQYHQWLRQDO�

SXEOLF�DVVHPEO\´�FDQ�WKDW�LQFRQVLVWHQF\�VWULS�D�SDUN�RI�LWV�SUHVXPHG�SXEOLF�IRUXP�VWDWXV��

+HQGHUVRQ�Y��/XMDQ������)��G�������������'�&��&LU���������)RU�WKLV�UHDVRQ��D�SRVWDO�VLGHZDON�

ORFDWHG�³HQWLUHO\�RQ�3RVWDO�6HUYLFH�SURSHUW\´�WKDW�ZDV�FRQVWUXFWHG�³VROHO\�WR�SURYLGH�IRU�WKH�

SDVVDJH�RI�LQGLYLGXDOV�HQJDJHG�LQ�SRVWDO�EXVLQHVV´�ZDV�KHOG�WR�EH�D�QRQSXEOLF�IRUXP��8QLWHG�

6WDWHV�Y��.RNLQGD������8�6�������������������7KH�SRVWDO�VLGHZDON��XQOLNH�WKH�QHDUE\�PXQLFLSDO�

VLGHZDON�WKDW�ZDV�D�³SXEOLF�SDVVDJHZD\�´�ZDV�QRW�³WUDGLWLRQDOO\�RSHQ�WR�H[SUHVVLYH�DFWLYLW\�´�,G��

DW������ 

1RU�ZDV�D�VWDWH�IDLUJURXQG�WKDW�ZDV�FRQVWUXFWHG�DQG�GHFRQVWUXFWHG�DQQXDOO\�DQG�RQO\�

RSHQ�IRU�WZHOYH�GD\V�D�\HDU�FRQVLGHUHG�D�WUDGLWLRQDO�SXEOLF�IRUXP��+HIIURQ�Y��,QW¶O�6RF��)RU�

.ULVKQD�&RQVFLRXVQHVV������8�6�������������������:KHUHDV�D�VWUHHW�LV�³FRQWLQXDOO\�RSHQ´�DQG�D�

³QHFHVVDU\�FRQGXLW�LQ�WKH�GDLO\�DIIDLUV�RI�D�ORFDOLW\¶V�FLWL]HQV�´�WKH�IDLUJURXQG�ZDV�VRPHWKLQJ�

HQWLUHO\�GLVWLQFW��D�³WHPSRUDU\´�FRQVWUXFWLRQ�E\�WKH�VWDWH�IRU�WKH�OLPLWHG�SXUSRVH�RI�³H[KLELWLQJ�����



  �� 

��WKH�DJULFXOWXUDO��VWRFN�EUHHGLQJ��KRUWLFXOWXUDO��������DQG�RWKHU�SURGXFWV�DQG�UHVRXUFHV�RI�WKH�VWDWH�´�

,G��DW�����������VHH�*UHHU�Y��6SRFN������8�6�������������������ILQGLQJ�PLOLWDU\�EDVHV�DUH�QRW�

SXEOLF�IRUXPV�EHFDXVH�WKHLU�SXUSRVH�LV�WR�³WUDLQ�VROGLHUV��QRW�WR�SURYLGH�D�SXEOLF�IRUXP�>IRU�

H[SUHVVLRQ@�´���VHH�DOVR�$GGHUOH\�Y��)ORULGD������8�6�����������������ILQGLQJ�WKH�DUHDV�RXWVLGH�

MDLOV�EXW�³SDUW�RI�WKH�MDLO�JURXQGV´�ZHUH�QRW�SXEOLF�IRUXPV�EHFDXVH�WKHLU�SXUSRVH�LV�³UHVHUYHG�IRU�

MDLO�XVHV´�� 

7KH�IXQFWLRQ�DQG�XVH�RI�5HG�5RFN�SODLQO\�HVWDEOLVK�LWV�VWDWXV�DV�D�WUDGLWLRQDO�SXEOLF�

IRUXP��)DU�IURP�D�³WHPSRUDU\´�FRQVWUXFWLRQ�RI�WKH�6WDWH�IRU�D�³VROH�SXUSRVH�´�5HG�5RFN�SUHGDWHV�

WKH�6WDWH�LWVHOI��,Q�IDFW��WKH�RQO\�ZD\�LQ�ZKLFK�5HG�5RFN�FDQ�EH�³DGHTXDWHO\�GLVWLQJXLVK>HG@´�

IURP�D�SURWRW\SLFDO�SDUN�LV�LQ�LWV�ORQJHU�WUDGLWLRQ�RI�XVH��ZKHUHDV�XVH�RI�PXQLFLSDO�SDUNV�DUH�RQO\�

DV�ROG�DV�WKH�PXQLFLSDOLW\�LWVHOI��WKH�0RQWGHO�SHRSOH�KDYH�XVHG�5HG�5RFN�YLUWXDOO\�³XQLQWHUUXSWHG�

VLQFH�EHIRUH�UHFRUGHG�KLVWRU\´�IRU�H[SUHVVLYH�UHOLJLRXV�DFWLYLWLHV��$QG�VLQFH�DW�OHDVW�������

WKRXVDQGV�RI�PHPEHUV�'HOPRQW�FRPPXQLW\±±ZLWK�6WDWH�HQFRXUDJHPHQW±±KDYH�JDWKHUHG�DW�5HG�

5RFN�WR�³SOD\�JDPHV��UHVW��DQG�HQMR\�WKH�VXUURXQGLQJV´�DQG�FHOHEUDWH�0RQWGHO�FXOWXUH��8QOLNH�

SRVWDO�VLGHZDONV��VWDWH�IDLUJURXQGV��RU�PLOLWDU\�EDVHV��5HG�5RFN�KDV�EHHQ�³WUDGLWLRQDOO\�RSHQ�WR�

H[SUHVVLYH�DFWLYLW\´�IURP�WKH�YHU\�EHJLQQLQJ� 

7KH�)LIWHHQWK�&LUFXLW�FRUUHFWO\�FRQFOXGHG�WKDW�IRUXP�VWDWXV�LV�GHWHUPLQHG�E\�WKH�³SXUSRVH�

>WKH�IRUXP@�VHUYHV´±±EXW�WKHQ�YHHUHG�ZHOO�RII�FRXUVH��6RPHWLPHV��D�SDUN�LV�MXVW�D�SDUN��DQG�WKH�

JRYHUQPHQW�IDOOV�ZHOO�VKRUW�RI�LWV�EXUGHQ�KHUH�WR�SURYH�RWKHUZLVH��,W�LV�LPSRVVLEOH�WR�VHH�KRZ�WKH�

)LIWHHQWK�&LUFXLW�WKRXJKW�WKDW�5HG�5RFN�LV�³LQFRQVLVWHQW�ZLWK�FRQYHQWLRQDO�SXEOLF�DVVHPEO\´�

ZKHQ�LW�KDV�EHHQ�XVHG�³FRQVLVWHQW>O\@´�IRU�WKDW�H[DFW�SXUSRVH�VLQFH�ZHOO�EHIRUH�³WKHUH�ZDV�HYHU�D�

WKRXJKW�RI�VXFK�D�WKLQJ�DV�'HOPRQW�´� 



  �� 

%� 7KH�'LVWULFW�&RXUW�FRUUHFWO\�KHOG�WKDW�WKH�SURSRVHG�FORVXUH�RI�5HG�5RFN�LV�DQ�
XQFRQVWLWXWLRQDO�WLPH��SODFH��DQG�PDQQHU�UHVWULFWLRQ�RI�D�WUDGLWLRQDO�SXEOLF�
IRUXP� 

 
7KH�JRYHUQPHQW�FDQQRW�³E\�LWV�RZQ�LSVH�GL[LW�GHVWUR\�WKH�SXEOLF�IRUXP�VWDWXV�RI�VWUHHWV�

DQG�SDUNV�ZKLFK�KDYH�KLVWRULFDOO\�EHHQ�SXEOLF�IRUXPV�´�8636��Y��&RXQFLO�*UHHQEXUJK�&LYLF�

$VV¶QV������8�6�������������������LQWHUQDO�TXRWDWLRQV�RPLWWHG���³7UDGLWLRQDO�SXEOLF�IRUXP�

SURSHUW\�RFFXSLHV�D�VSHFLDO�SRVLWLRQ�LQ�WHUPV�RI�)LUVW�$PHQGPHQW�SURWHFWLRQ�´�8QLWHG�6WDWHV�Y��

*UDFH������8�6�������������������&RQVLVWHQW�ZLWK�WKLV�³KLVWRULFDOO\�UHFRJQL]HG�FKDUDFWHU�´�WKH�

GHVWUXFWLRQ�RI�D�SXEOLF�IRUXP�LV�³DW�OHDVW�SUHVXPSWLYHO\�LPSHUPLVVLEOH�´�,G��DW������VHH�.UHLVQHU�

Y��&LW\�RI�6DQ�'LHJR����)��G������������WK�&LU���������H[SUHVVLQJ�³JUDYH�GRXEWV´�DERXW�D�FLW\¶V�

DELOLW\�WR�³ZLWKGUDZ´�D�FLW\�SDUN�IURP�LWV�VWDWXV�DV�D�WUDGLWLRQDO�SXEOLF�IRUXP´�� 

,Q�FRQWUDVW�ZLWK�WUDGLWLRQDO�SXEOLF�IRUXPV��WKH�6XSUHPH�&RXUW�KDV�UHFRJQL]HG�DQRWKHU�

FDWHJRU\±±GHVLJQDWHG�SXEOLF�IRUXPV±±ZKHUH�JRYHUQPHQW�SURSHUW\�KDV�QRW�³WUDGLWLRQDOO\�EHHQ�

UHJDUGHG�DV�D�SXEOLF�IRUXP�>EXW@�LV�LQWHQWLRQDOO\�RSHQHG�XS�IRU�WKDW�SXUSRVH�´�&KULVWLDQ�/HJDO�

6RF��Y��0DUWLQH]������8�6�����������Q������������$OWKRXJK�WKH�OLPLWHG�H[WHQW�RI�SHUPLVVLEOH�

VSHHFK�UHVWULFWLRQV�LQ�WUDGLWLRQDO�SXEOLF�IRUXPV�DQG�GHGLFDWHG�SXEOLF�IRUXPV�UHPDLQ�WKH�VDPH��

WKHLU�PDQQHU�RI�FUHDWLRQ�LV�QRW��6HH�LG��1RU�LV�WKHLU�PDQQHU�RI�GHVWUXFWLRQ��³7KH�SULQFLSDO�

GLIIHUHQFH�EHWZHHQ�WUDGLWLRQDO�DQG�GHVLJQDWHG�SXEOLF�IRUD�LV�WKDW�WKH�JRYHUQPHQW�PD\�FORVH�D�

GHVLJQDWHG�SXEOLF�IRUXP�ZKHQHYHU�LW�FKRRVHV��EXW�LW�PD\�QRW�FORVH�D�WUDGLWLRQDO�SXEOLF�IRUXP�WR�

H[SUHVVLYH�DFWLYLW\�DOWRJHWKHU�´�6HDWWOH�0LGHDVW�$ZDUHQHVV�&DPSDLJQ�Y��.LQJ�&W\�������)��G������

������WK�&LU�������� 

7KLV�&RXUW�KDV�QHYHU�GHILQLWLYHO\�DGGUHVVHG�WKH�DSSURSULDWH�OHYHO�RI�VFUXWLQ\�DSSOLFDEOH�WR�

WKH�FORVXUH�RI�D�WUDGLWLRQDO�SXEOLF�IRUXP��%XW�UHVSHFW�IRU�ERWK�WKLV�&RXUW¶V�SUHFHGHQW�DQG�ORZHU�

FRXUW�GHFLVLRQV�FRXQVHOV�WKDW�WKH�FORVXUH�RI�D�WUDGLWLRQDO�SXEOLF�IRUXP�LV�D�W\SH�RI�D�WLPH��SODFH��



  �� 

DQG�PDQQHU�UHVWULFWLRQ�WKDW�VKRXOG�EH�HYDOXDWHG�XQGHU�LQWHUPHGLDWH�VFUXWLQ\��6HH�0HQRWWL�Y��

6HDWWOH������)��G��������������WK�&LU���������KROGLQJ�WKDW�D�WHPSRUDU\�FORVXUH�RI�WZHQW\�ILYH�

EORFNV�RI�D�FLW\�ZDV�FRQVWLWXWLRQDO��EHFDXVH�WKH�FORVXUH�ZDV�FRQWHQW�QHXWUDO�DQG�QDUURZO\�WDLORUHG�

WR�VHUYH�D�VLJQLILFDQW�JRYHUQPHQW�LQWHUHVW��� 

$V�WKH�'LVWULFW�&RXUW�SRLQWHG�RXW�LQ�WKLV�FDVH��³WR�KROG�WKDW�D�WUDGLWLRQDO�SXEOLF�IRUXP�PD\�

EH�FORVHG�E\�VDOH�RU�WUDQVIRUPDWLRQ�GHVHUYHV�WKH�VDPH�OHYHO�RI�VFUXWLQ\�DV�D�GHVLJQDWHG�SXEOLF�

IRUXP�ZRXOG�EH�LQ�HIIHFW�WR�DEROLVK�WKH�IRUPHU�DV�D�GLVWLQFW�OHJDO�FDWHJRU\�´� 

6R��ZKHUH�D�JRYHUQPHQW�VHHNV�WR�FORVH�D�WUDGLWLRQDO�SXEOLF�IRUXP�WKURXJK�FRQWHQW�QHXWUDO�

PHDQV��LW�VWLOO�PXVW�VDWLVI\�WKH�UHTXLUHPHQWV�VHW�RXW�IRU�DQ\�RWKHU�WLPH��SODFH��DQG�PDQQHU�

UHVWULFWLRQV��7KHUHIRUH��WKH�DFWLRQ�PXVW�EH�����QDUURZO\�WDLORUHG�WR�VHUYH�D�FRPSHOOLQJ�

JRYHUQPHQW�LQWHUHVW��DQG�����OHDYH�RSHQ�DPSOH�DOWHUQDWLYH�FKDQQHOV�RI�FRPPXQLFDWLRQ��:DUG�Y��

5RFN�$JDLQVW�5DFLVP������8�6������������������� 

'HOPRQW¶V�SURSRVHG�FORVXUH�RI�5HG�5RFN�LV�QHLWKHU� 

�� 7KH�FORVXUH�RI�5HG�5RFN�LV�QRW�QDUURZO\�WDLORUHG�EHFDXVH�'HOPRQW�
³EXUGHQ>V@�VXEVWDQWLDOO\�PRUH�VSHHFK�WKDQ�LV�QHFHVVDU\´�WR�DFKLHYH�LWV�
DVVHUWHG�LQWHUHVWV� 

 
7KH�JRYHUQPHQW�FDQQRW�VXSSUHVV�VSHHFK�IRU�³PHUH�FRQYHQLHQFH�´�0F&XOOHQ�Y��&RDNOH\��

����8�6�������������������(YHQ�ZKHQ��DV�KHUH��WKH�SURSRVHG�DFWLRQ�LV�FRQWHQW�QHXWUDO��WKH�DFWLRQ�

PXVW�VWLOO�EH�QDUURZO\�WDLORUHG�WR�VHUYH�D�VLJQLILFDQW�JRYHUQPHQWDO�LQWHUHVW��,G��³>%@\�GHPDQGLQJ�

D�FORVH�ILW�EHWZHHQ�HQGV�DQG�PHDQV��WK>LV@�WDLORULQJ�UHTXLUHPHQW�SUHYHQWV�WKH�JRYHUQPHQW�IURP�

WRR�UHDGLO\�VDFULILF>LQJ@�VSHHFK�IRU�HIILFLHQF\�´�,G���LQWHUQDO�TXRWDWLRQV�RPLWWHG�� 

:KLOH�WKH�JRYHUQPHQW�QHHG�QRW�FKRRVH�WKH�³OHDVW�LQWUXVLYH´�PHDQV�DYDLODEOH��WKH�

SURSRVHG�DFWLRQ�FDQQRW�³EXUGHQ�VXEVWDQWLDOO\�PRUH�VSHHFK�WKDQ�LV�QHFHVVDU\�WR�IXUWKHU�WKH�

JRYHUQPHQW¶V�OHJLWLPDWH�LQWHUHVWV�´�:DUG������8�6��DW����±����1RU�FDQ�WKH�JRYHUQPHQW�³UHJXODWH�



  �� 

H[SUHVVLRQ�LQ�VXFK�D�PDQQHU�WKDW�D�VXEVWDQWLDO�SRUWLRQ�RI�WKH�EXUGHQ�RI�VSHHFK�GRHV�QRW�VHUYH�WR�

DGYDQFH�LWV�JRDOV�´�,G��DW�������8QOHVV�WKH�JRYHUQPHQW�FDQ�GHPRQVWUDWH�WKDW�DQ\�³DOWHUQDWLYH�

PHDQV�WKDW�EXUGHQ�VXEVWDQWLDOO\�OHVV�VSHHFK�ZRXOG�IDLO�WR�DFKLHYH�WKH�JRYHUQPHQW¶V�LQWHUHVWV�´�WKH�

JRYHUQPHQW�DFWLRQ�LV�XQFRQVWLWXWLRQDO��0F&XOOHQ������8�6��DW������ 

:KHUH�QDUURZ�WDLORULQJ�PXVW�³UHIHU�������WR�WKH�VWDQGDUGV�RI�9HUVDFH�´�'HOPRQW�VWLWFKHV�

WRJHWKHU�LWV�HQGV�DQG�PHDQV�WR�RII�EUDQG�VWDQGDUGV��6HH�+LOO�Y��&RORUDGR������8�6�����������

��������6FDOLD��-���GLVVHQWLQJ���)RU�RQH��WKH�SURSRVHG�DFWLRQ�LV�JURVVO\�XQGHULQFOXVLYH��(YHQ�LI�LWV�

VWDWHG�UHDVRQV�IRU�WUDQVIHUULQJ�5HG�5RFN�DUH�OHJLWLPDWH��WKH�6WDWH�RI�'HOPRQW�KDG�SUHYLRXVO\�

HQWHUHG�LQWR�QRW�RQH�EXW�WZR�RWKHU�ODQG�WUDQVIHU�DJUHHPHQWV�IRU�DOWHUQDWLYH�PLQLQJ�VLWHV��%XW��DV�

WKH�'LVWULFW�&RXUW�SRLQWHG�RXW��WKH�6WDWH�ZLWKGUHZ�IURP�WKRVH�DJUHHPHQWV±±QRW�EHFDXVH�WKRVH�

VLWHV�ZRXOG�KDYH�IDLOHG�WR�³IXUWKHU>�@�WKH�VXEVWDQWLDO�LQWHUHVWV�LW�DVVHUWV�LQ�WKLV�FDVH�´�EXW�UDWKHU�

GXH�WR�FRQFHUQV�UHODWHG�WR�WZR�VSHFLHV�DQG�D�QHDUE\�XQLQFRUSRUDWHG�WRZQ�� 

,Q�VHOHFWLQJ�LWV�WKLUG�EDFN�XS�ORFDWLRQ��'HOPRQW�³VDFULILFHG´�WKH�VSHHFK�ULJKWV�RI�0RQWGHO�

8QLWHG�IRU�FDXVHV�³PRUH�LPSRUWDQW�WR�WKH�>6@WDWH�WKDQ�WKH�H[SUHVVLYH�DFWLYLW\�DW�5HG�5RFN�´�7KH�

)LUVW�$PHQGPHQW�GRHV�QRW�SHUPLW�WKLV�³FRQYHQLHQ>W@´�WUDGH�RII��%HFDXVH�WKH�SUHYLRXV�VLWHV�ZRXOG�

KDYH�ERWK�³DFKLHYH>G@�WKH�JRYHUQPHQW¶V�LQWHUHVWV´�DQG�³EXUGHQ>HG@�VXEVWDQWLDOO\�OHVV�VSHHFK�´�WKH�

SURSRVHG�WUDQVIHU�RI�5HG�5RFN�LV�XQFRQVWLWXWLRQDO�� 

)RU�DQRWKHU��WKH�SURSRVHG�WUDQVIHU�LV�RYHULQFOXVLYH��'HOPRQW¶V�DJUHHPHQW�ZLWK�D�SULYDWH�

FRPSDQ\�HQVXUHV�WKH�FRPSOHWH�³GHVWUXFWLRQ´�RI�5HG�5RFN��7KH�UHFRUG�SURYLGHV�QR�LQGLFDWLRQ��

KRZHYHU��ZK\�WKH�HQWLUH�DUHD�PXVW�EH�VHQWHQFHV�WR�EHFRPH�QRWKLQJ�PRUH�WKDQ�D�³ZDWHU�ILOOHG�

TXDUU\�������WRR�KD]DUGRXV�IRU�YLVLWDWLRQ´±±HVSHFLDOO\�ZKHQ�DOWHUQDWLYH�WHFKQRORJLHV�DUH�XQGHU�

GHYHORSPHQW�WKDW�³FRXOG�UHGXFH�WKH�LPSDFW�´�:KLOH�WKRVH�WHFKQRORJLHV�DUH�QRW�\HW�IHDVLEOH��WKH�



  �� 

6WDWH�RI�'HOPRQW±±\HW�DJDLQ±±³VDFULILFHV´�D�����\HDU�WUDGLWLRQ�RI�H[SUHVVLYH�UHOLJLRXV�WUDGLWLRQ�

IRU�WKH�VDNH�RI�³HIILFLHQF\�´ 

)LQDOO\��³D�VXEVWDQWLDO�SRUWLRQ�RI�WKH�EXUGHQ�RI�VSHHFK´�IURP�IORRGLQJ�5HG�5RFN�GRHV�QRW�

³VHUYH�WR�DGYDQFH�>WKH@�JRDOV´�RI�'HOPRQW��7DNH�MXVW�RQH��WDFNOLQJ�DGGUHVVLQJ�FOLPDWH�FKDQJH��$V�

WKH�'LVWULFW�&RXUW�SRLQWHG�RXW��DQ\�VLQJOH�PLQLQJ�SURMHFW±±HVSHFLDOO\�RQH�WKDW�WUDQVIRUP�D�VWDWH�

SDUN�LQWR�DQ�HQYLURQPHQWDO�ZDVWHODQG±±LV�³XQOLNHO\�������WR�EH�GHFLVLYH�LQ�WKH�JOREDO�HIIRUW�WR�VORZ�

WKH�ZDUPLQJ�RI�WKH�SODQHW�´�6HH�0DVVDFKXVHWWV�Y��(�3�$�������8�6�������������������5REHUWV��-���

GLVVHQWLQJ���FDOOLQJ�WKH�FRQQHFWLRQ�EHWZHHQ�D�VLQJOH�SURSRVHG�JRYHUQPHQW�DFWLRQ�DQG�JOREDO�

ZDUPLQJ�³IDU�WRR�VSHFXODWLYH´���$QG�³PXFK�WKH�VDPH�FRXOG�EH�VDLG´�ZLWK�UHVSHFW�WR�'HOPRQW¶V�

WZR�RWKHU�VWDWHG�LQWHUHVWV�ZKLFK�ZRXOG�KDYH�EHHQ�VHUYHG�MXVW�DV�ZHOO�E\�WKH�SUHYLRXV�VLWHV� 

3RRU�WDLORULQJ�³UDLVH>V@�GRXEWV�DERXW�ZKHWKHU�WKH�JRYHUQPHQW�LV�LQ�IDFW�SXUVXLQJ�WKH�

LQWHUHVW�LW�LQYRNHV��UDWKHU�WKDQ�GLVIDYRULQJ�������SDUWLFXODU�VSHDNHU>V@�RU�YLHZSRLQW>V@�´�%URZQ�Y��

(QW��0HUFKV��$VV¶Q������8�6�������������������:KHUH�'HOPRQW�KDV�DYRZHG�WKDW�LW�LV�GRQH�

³WROHUDW>LQJ@�WKHVH�ULWXDOV´�RI�WKH�0RQWGHO��WKHVH�GRXEWV�OLQJHU� 

�� 7KH�FORVXUH�RI�5HG�5RFN�ZLOO�OHDYH�0RQWGHO�8QLWHG�ZLWKRXW�D�VLQJOH�³DPSOH�
DOWHUQDWLYH´�WR�FDUU\�RXW�WKHLU�FHQWXULHV�ROG�UHOLJLRXV�FHUHPRQLHV� 

 
 (YHQ�LI�WKH�SURSRVHG�DFWLRQ�LV�QDUURZO\�WDLORUHG��WKH�SURSRVHG�WUDQVIHU�RI�5HG�5RFN�VKXWV�

WKH�GRRU�RQ�DQ\�³DPSOH�DOWHUQDWLYH�FKDQQHOV�RI�FRPPXQLFDWLRQ´�IRU�0RQWGHO�8QLWHG��6HH�:DUG�Y��

5RFN�$JDLQVW�5DFLVP������8�6�������������������7KLV�LQTXLU\�UHTXLUHV�H[DPLQLQJ�WKH�LPSRUWDQFH�

RI�WKH�ORFDWLRQ�RI�WKH�VSHHFK�WR�LWV�PHDQLQJ��VHH�&LW\�RI�/DGXH�Y��*LOOHR������8�6��������±���

��������DQG�ZKHWKHU�WKH�UHJXODWLRQ�KDV�DQ\�HIIHFW�RQ�WKH�TXDOLW\�RU�FRQWHQW�RI�WKH�H[SUHVVLRQ��

:DUG������8�6��DW������ 

$�UHJXODWLRQ�GRHV�QRW�OHDYH�³DPSOH�DOWHUQDWLYHV´�ZKHQ�LW�³FRPSOHWHO\�IRUHFORVH>V@�D�

YHQHUDEOH�PHDQV�RI�FRPPXQLFDWLRQ�WKDW�LV�ERWK�XQLTXH�DQG�LPSRUWDQW�´�&LW\�RI�/DGXH�����8�6��DW�



  �� 

����VHH�&KDEDG�RI�6��2KLR�Y��&LW\�RI�&LQFLQQDWL������)�6XSS��G�����������6�'��2KLR��������)RU�

H[DPSOH��LQ�/DGXH��WKLV�&RXUW�XQDQLPRXVO\�VWUXFN�GRZQ�D�FLW\�RUGLQDQFH�WKDW�EDUUHG�SODFLQJ�

VLJQV�RI�DQ\�QDWXUH�LQ�WKH�ZLQGRZ�RI�DQ\�KRPH��&LW\�RI�/DGXH������8�6��DW�����%HFDXVH�RI�WKH�

XQLTXH�QDWXUH�RI�WKH�KRPH��GLVSOD\LQJ�D�VLJQ�IURP�RQH¶V�RZQ�UHVLGHQFH�RIWHQ�FDUULHV�D�PHVVDJH�

³TXLWH�GLVWLQFW´�IURP�SODFLQJ�WKH�VDPH�VLJQ�VRPHSODFH�HOVH��,G��DW�����6LPSO\�SXW��WKHUH�ZDV�QRW�

³DGHTXDWH�VXEVWLWXWH´�IRU�WKH�KRPH�DQG�IRU�³LPSRUWDQW�PHGLXP�RI�VSHHFK´�WKDW�WKH�FLW\�KDG�FXW�

RII��,G���VHH�DOVR�&KDEDG�RI�6��2KLR������)�6XSS��G��DW����� 

 2Q�WKH�RWKHU�KDQG��UHJXODWLRQV�WKDW�KDYH�³QR�HIIHFW�RQ�WKH�TXDQWLW\�RU�FRQWHQW�RI�WK>H@�

H[SUHVVLRQ´�JHQHUDWH�OHVV�)LUVW�$PHQGPHQW�FRQFHUQ��6HH�:DUG������8�6��DW������,Q�:DUG��1HZ�

<RUN�&LW\�UHTXLUHG�EDQGV�SHUIRUPLQJ�DW�D�YHQXH�LQ�&HQWUDO�3DUN�WR�WDNH�PHDVXUHV�WR�SUHYHQW�

FRQFHUWV�IURP�EHLQJ�WRR�ORXG��,G��DW����±����$JDLQVW�D�FKDOOHQJH��WKLV�&RXUW�XSKHOG�WKH�

UHTXLUHPHQW��ZKLOH�WKH�OLPLWDWLRQV�RQ�YROXPH�PD\�³UHGXFH�WR�VRPH�GHJUHH�WKH�SRWHQWLDO�DXGLHQFH�

IRU�UHVSRQGHQW¶V�VSHHFK�´�WKH�UHGXFWLRQ�KDG�³QR�HIIHFW�RQ�WKH�TXDQWLW\�RI�FRQWHQW�RI�WK>H@�

H[SUHVVLRQ�´�,G��DW������%HFDXVH�WKH�JXLGHOLQH�FRQWLQXHG�WR�³SHUPLW�H[SUHVVLYH�DFWLYLW\´�DQG�ZDV�

QRW�DQ�³DWWHPSW�WR�EDQ�DQ\�SDUWLFXODU�PDQQHU�RU�W\SH�RI�H[SUHVVLRQ�´�WKHUH�ZDV�QR�VKRZLQJ�WKDW�

WKH�UHPDLQLQJ�DYHQXHV�RI�FRPPXQLFDWLRQ�ZHUH�³LQDGHTXDWH�´�,G��DW����� 

&ORVLQJ�5HG�5RFN�OHDYHV�WKH�0RQWGHO�ZLWKRXW�D�VLQJOH�DPSOH�DOWHUQDWLYH�WR�HQJDJH�LQ�DQG�

H[SUHVV�WKHLU�PHVVDJH��)LUVW��LW�LV�FOHDU�WKDW�WKH�SURSRVHG�FORVXUH�RI�5HG�5RFN�VLJQLILFDQWO\�DIIHFWV�

ERWK�WKH�³TXDQWLW\´�DQG�³FRQWHQW´�RI�WKH�H[SUHVVLRQ�DQG�LV�D�FRPSOHWH�³EDQ�������>RQ�D@�SDUWLFXODU�

PDQQHU�RU�W\SH�RI�H[SUHVVLRQ�´�6HFRQG��MXVW�OLNH�IRU�WKH�UHVLGHQWV�RI�/DGXH��WKHUH�LV�QR�³DGHTXDWH�

VXEVWLWXWH´�IRU�0RQWGHO¶V�H[SUHVVLYH�UHOLJLRXV�DFWLYLWLHV�RXWVLGH�RI�5HG�5RFN�� 

)RU�WKH�0RQWGHO��ORFDWLRQ�LV�HYHU\WKLQJ±±WKHLU�VSHHFK�DW�5HG�5RFN�FDUULHV�D�PHVVDJH�

³TXLWH�GLVWLQFW´�IURP�VSHHFK�ILYH�PLOHV�GRZQ�WKH�ULYHU��,Q�VHOOLQJ�5HG�5RFN��'HOPRQW�GRHV�QRW�



  �� 

MXVW�³FRPSOHWHO\�IRUHFORVH�D�YHQHUDEOH�PHDQV�RI�FRPPXQLFDWLRQ�WKDW�LV�ERWK�XQLTXH�DQG�

LPSRUWDQW�´�LW�FRPSOHWHO\�GHVWUR\V�WKH�³VROH´�VLWH�ZKHUH�WKH�0RQWGHO�EHOLHYH�WKH\�KDYH�³DFFHVV�WR�

WKHLU�&UHDWRU�´� 

'HOPRQW�VWUDQGV�WKH�0RQWGHO�ZLWKRXW�D�VLQJOH�DPSOH�DOWHUQDWLYH�WR�FDUU\�RXW�WKHLU�

FHQWXULHV�ROG�WUDGLWLRQV� 

&� ,Q�WKH�DOWHUQDWLYH��WKH�FORVXUH�RI�5HG�5RFN�LV�QRW�D�UHDVRQDEOH�UHVWULFWLRQ�RQ�D�
WUDGLWLRQDO�SXEOLF�IRUXP� 

 
,Q�D�IRRWQRWH��WKH�)LIWHHQWK�&LUFXLW�UHOLHG�RQ�GLFWD�RI�D�FRQFXUULQJ�RSLQLRQ�WR�VXJJHVW�WKDW�

DQ\�FORVXUH�RI�D�WUDGLWLRQDO�SXEOLF�IRUXP�PXVW�RQO\�EH�UHDVRQDEOH��YLHZSRLQW�QHXWUDO��DQG�QRW�EH�

³PRWLYDWHG�E\�DQ�DQLPXV�WRZDUG�WKH�VSHDNHU¶V�YLHZV�´�(YHQ�LI�WKLV�&RXUW�SUHIHUV�WKLV�ORRVHU�

VWDQGDUG��WKH�SURSRVHG�GHVWUXFWLRQ�RI�5HG�5RFN�VKRXOG�EH�VWUXFN�GRZQ�DV�DQ\WKLQJ�EXW�

UHDVRQDEOH� 

7KH�UHDVRQDEOHQHVV�RI�D�UHVWULFWLRQ�³PXVW�EH�DVVHVVHG�LQ�OLJKW�RI�WKH�SXUSRVH�RI�WKH�IRUXP�

DQG�DOO�WKH�VXUURXQGLQJ�FLUFXPVWDQFHV�´�&RUQHOLXV�Y��1$$&3������8�6�������������������VHH�DOVR�

+HIIURQ�Y��,QW¶O�6RF��IRU�.ULVKQD�&RQVFLRXVQHVV��,QF�������8�6�������������������³>&@RQVLGHUDWLRQ�

RI�D�IRUXP¶V�VSHFLDO�DWWULEXWHV�LV�UHOHYDQW�WR�WKH�FRQVWLWXWLRQDOLW\�RI�D�UHJXODWLRQ��������LQ�OLJKW�RI�

WKH�FKDUDFWHULVWLF�QDWXUH�DQG�IXQFWLRQ�RI�WKH�SDUWLFXODU�IRUXP�LQYROYHG�´��� 

:KHWKHU�D�UHVWULFWLRQ�LV�UHDVRQDEOH�GHSHQGV�RQ�LI�WKH�UHJXODWLRQ�LV�FRQVLVWHQW�ZLWK�WKH�

JRYHUQPHQW¶V�LQWHUHVW�LQ�SUHVHUYLQJ�WKH�IRUXP�³IRU�WKH�XVH�WR�ZKLFK�LW�LV�ODZIXOO\�GHGLFDWHG�´�6HH�

3HUU\������8�6��DW�����$QG�HYHQ�XQGHU�WKLV�VWDQGDUG��WKHUH�PXVW�EH�³VXEVWDQWLDO�DOWHUQDWLYH�

FKDQQHOV�WKDW�UHPDLQ�RSHQ´�WR�WKH�H[SUHVVLYH�DFWLYLW\�DIWHU�WKH�UHVWULFWLRQ�LV�LPSRVHG��,G��DW���� 

&ORVLQJ�5HG�5RFN�ERWK�FRPSOHWHO\�XQGHUFXWV�³WKH�SXUSRVH�RI�WKH�IRUXP´�DQG��DV�

GLVFXVVHG��OHDYHV�WKH�0RQWGHO�ZLWK�QR�³VXEVWDQWLDO�DOWHUQDWLYH�FKDQQHOV�´�5HG�5RFN¶V�SXUSRVH�DV�

D�SODFH�RI�DVVHPEO\�DQG�UHOLJLRXV�WUDGLWLRQ�SUHGDWHV�WKH�6WDWH�RI�'HOPRQW�LWVHOI��:KHQ�WKH�VWDWH�



  �� 

HYHQWXDOO\�DFTXLUHG�WKH�VLWH�DV�SDUW�RI�3DLQWHG�%OXIIV�6WDWH�3DUN��LW�GLG�VR�³ZLWK�WKH�LQWHQW�WR�

SUHVHUYH�LWV�QDWXUDO�EHDXW\�´�QRW�WR�PLQH�IRU�OLWKLXP��$QG�LQKHUHQW�LQ�5HG�5RFN¶V�QDWXUDO�EHDXW\�LV�

³WKH�ODVWLQJ�KHULWDJH�RI�WKH�0RQWGHO�SHRSOH´�WKDW�KDV�ERWK�EHHQ�³SDUW�RI�WKH�ODQG�IRU�FHQWXULHV´�

DQG�³SDUW�RI�D�OHJDF\�WKDW�WKH�VWDWH�SURXGO\�FKHULVKHV�´� 

:KHUH�WKH�)LIWHHQWK�&LUFXLW�SURSRVHG�D�WHVW�RI�UHDVRQDEOHQHVV��'HOPRQW¶V�DFWLRQV�GR�QRW�

HYHQ�SDVV�WKH�ODXJK�WHVW��7XUQLQJ�5HG�5RFN�LQWR�D�PLQH�ZRXOG�GHVWUR\�LWV�QDWXUDO�EHDXW\�DQG�HQG�

D�FHQWXULHV�ROG�WUDGLWLRQ��7KLV�GHVWUXFWLRQ�LV�FRPSOHWHO\�LQFRQVLVWHQW�ZLWK�WKH�XVH�WR�ZKLFK�LW�KDV�

EHHQ�³ODZIXOO\�GHGLFDWHG´�VLQFH�³WLPH�LPPHPRULDO�´�$QG�ZKHUH�'HOPRQW�KDV�VWDWHG�LW�LV�GRQH�

³WROHUDW>LQJ@�WKHVH�ULWXDOV´�RI�WKH�0RQWGHO��WKLV�&RXUW�VKRXOG�VFUXWLQL]H�ZKHWKHU�WKLV�FORVXUH�LV�

MXVW�D�PDQLIHVWDWLRQ�RI�DQ�LPSHUPLVVLEOH�³DQLPXV´�WRZDUG�WKH�VSHDNHUV�WKHPVHOYHV�WKDW�WKH�)LUVW�

$PHQGPHQW�GRHV�QRW�WROHUDWH� 

&21&/86,21 

)RU�WKH�IRUHJRLQJ�UHDVRQV��0RQWGHO�8QLWHG�UHTXHVWV�WKLV�&RXUW�UHYHUVH�WKH�)LIWHHQWK�

&LUFXLW�GHQLDO�RI�LWV�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ� 

        ���������5HVSHFWIXOO\�6XEPLWWHG� 

          ����V��7HDP���� 

          ��������7HDP���� 
        ���������$WWRUQH\V�IRU�3HWLWLRQHU� 
         ����������0RQWGHO�8QLWHG 
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$33(1',; 

7KH�)LUVW�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�SURYLGHV� 
 
&RQJUHVV�VKDOO�PDNH�QR�ODZ�UHVSHFWLQJ�DQ�HVWDEOLVKPHQW�RI�UHOLJLRQ��RU�SURKLELWLQJ�WKH�IUHH�
H[HUFLVH�WKHUHRI��RU�DEULGJLQJ�WKH�IUHHGRP�RI�VSHHFK��RU�RI�WKH�SUHVV��RU�WKH�ULJKW�RI�WKH�SHRSOH�
SHDFHDEO\�WR�DVVHPEOH��DQG�WR�SHWLWLRQ�WKH�*RYHUQPHQW�IRU�D�UHGUHVV�RI�JULHYDQFHV� 
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&(57,),&$7( 

7HDP�����&HUWLILFDWLRQ� 

 

7KLV�LV�WR�FHUWLI\�WKDW�WKH�ZRUN�SURGXFW�FRQWDLQHG�LQ�DOO�FRSLHV�RI�7HDP����¶V�EULHI�LV�LQ�IDFW�WKH�

ZRUN�SURGXFW�RI�WKH�WHDP�PHPEHUV�DQG�WKDW�7HDP�����KDV�FRPSOLHG�IXOO\�ZLWK�LWV�ODZ�VFKRRO¶V�

JRYHUQLQJ�KRQRU�FRGH��7HDP�����KDV�FRPSOLHG�ZLWK�DOO�RI�WKH�&RPSHWLWLRQ�5XOHV�� 

 

5HVSHFWIXOO\�6XEPLWWHG�� 

7HDP���� 

 


