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Executive Director Michael H. Cardozo, of the Association of American Law Schools,
has written to CLEPR concerning Professor Lester Brickman's reference to the role
of the AALS in regard to Title XI of the Higher FEducation Act (Financing Clinical Legal
Edueation).

We at CLEPR are pleased to print Professor Cardozo's letter to Mr, William Pincus
below:

I think I will characterize this letter as a plea for equatl time, although I am not sure
that the CL.EPR Newsletters are the appropriate place for an exchange of this kind. My
desire for equal time, however, arises from the remarks in the Newsletter of February
1971, Volume III, No. 5, on pages 5 and 6, starting with the observation in Lester Brick -
man's essay that ""the law schools struck out three times in getting Title XI funded. .
Because of sheer unadulterated ineptitude.™ ‘

You arc personally familiar with some of the efforts to obtain funds for Title XI. Prob-
ably you and Professor Brickman are not aware of all the efforts, including not wholly un-
successful approaches, through law school deans and former teachers, to get the White House
to come out in favor of some funds for clinical education in law schools. Professor Brickman
asks whether Congressmen were "approached by their respective deans in an effort to obtain
the curative elixir of Title XI?" Could we have done beiter than Jefferson Fordham testifying
before Congressman Flood of Pennsylvania, the chairman of the Appropriations Subcommittee
involved? There were many similar examples. I wonder if Professor Brickman thinks that
the vote on the floor of the Senate to add funds for Title XI after they had been omitted at every
other stage, an almost unprecedented incident in the appropriations field, was also the result
of that same "unadulterated ineptitude." These events, incidentally, are fully described on
pages 8 and 9 of Section III of Part One of the 1970 Proceedings of the AALS Annual Meeting,

Professor Brickman suggests that, since half of the Senators and Representatives are
lawyers, they would promptly vote for funds for help to their "alma mater' under Title XI if
the need were called to their attention. Has Professor Brickman ever encountered a lawyer,
whether in Congress or elsewhere, who graduated from dear old Siwash when it had no "frills"
like clinical legal education and wonders why law students today need any different kind of
treatment and federal funding for it? Our office has, and we have learned that lobbying for
funds for legal education calls for massive efforts to convince some of the lawyers in Congress
as well as the non-lawyers.
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I mentioned "'lobbying, " a word that most people in educational organizations fear to
use, because if they engage in "'substantial” lobbying activities, the tax exempt status of
the organization is placed in jeopardy. While there admittedly is much more that can be
done on behalf of law schools in Congress, it is not clear who is in a position to do it in
the face of the restrictions imposed under the tax system. While there are no restric-
tions on the activities of individual law teachers, students and lawyers, we know that
those activities are not self-generating, but any effort to stimulate and coordinate them
is counted on the balance sheet to determine the "substantiality' of legislative activities
by an exempt organization that undertakes those efforts,

All this led me to feel that the widely disseminated criticism by Professor Brickman
in the CLEPR Newsletter did not fairly evaluate the situation in concluding that the key
members of Congress had not been approached by their respective deans, " but if they had,
it is almost certain that funding would have been obtained.” Nonetheless, assuming that
there may be substance to that charge, when we start again this month to seek funding for
Title XI (it has not yet been "at bat for its third and final time") we will again hope for
messages from the key deans in our member schools to the key Congressmen.

Michael H. Cardozo
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The following essay was written at CLEPR's request by James G. Carr, Director, Criminal
Justice Clinic, University of Toledo, College of Law. It is an expansion of material original-
ly submitted to CLEPR as a grantee pursuant to periodic reporting requirements. We hope
in this way to share with others some of the information and viewpoints which come our way.
Changes hecause of minor editing to conform to space requirements are CLEPR's responsi-
bility. The rest obviously belongs to the writer.

MORE ON "FARM-OUT" AND "IN-HOUSE'" CLINICS --
THE UNIVERSITY OF TOLEDO EXPERIENCE
By James G. Carr

As law schoo! clinics become more widespread and firmly rooted, attention turns from
theoretical abstractions about their merits to the problems of structuring efficient and ef-
fective programs. In those efforts, some general patterns seem to be developing, with many
clinics established along one of two prevalent models. The first of these types, the "farm-out"
program, generally enrolls substantial numbers of students, places them with attorneys in
various outside offices, and provides little law school supervision. A second, and usually
quite distinct approach, the "in-house" clinic, tends to keep a small group of students under
direct law school supervision, working on projects generated from within the program.
Though clinical program structures may vary, they may be distinguished for the purposes of
definition and discussion by the presence or absence of substantial law school supervision of
the students' educational development.

The discussion which follows refers to our experience at Toledo with both a farm-out and in-
house approach for a criminal law clinic. Faculty and student dissatisfaction with the educa-
tional results from each program led to a recent re-evaluation of our structure; we are in
the process of developing a program which combines farm-out and in-house aspects. This
Newsletter reviews the course of our re-evaluation, and describes the improvements sought
from the revised structure.

Toledo's criminal clinical efforts began several years ago with a farm-out program. A num-
ber of students were assigned to the municipal prosecutor's office, but with very slight faculty
supervision. This program graduaily expanded to include the offices of the county prosecutor
and public defender. In the meantime, an in-house program was also developed, in which
other students assisted a faculty member who was counsel of record in post-conviction mat-
ters. Both programs were well received initially by both students and faculty.

Experience with each program indicated, however, that neither provided an adequate mix of
exposure, experience and education. Lack of supervision caused the farm-out program to
be without structured educational value. The post-conviction assistance program foundered
on an excessive number of complicated, extensive and protracted cases. During the academic
year 1969-70 both programs were the responsibility of a single professor, and the demands
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on his time were unmanageable. Contact with the farmed-out students was slight, and super-
vision almost entirely lacking, as the director's time was totally committed to several habeas
corpus cases. In these, unforeseen procedural problems arose, and student involvement be-
came considerably reduced.

Examination of these difficulties and their causes, along with a thorough evaluation of the
individual merits and disadvantages of the farm-out and in-house approaches, has resulted in
some substantial readjustments in our criminal clinical program. These changes, designed
to utilize the benefits of each approach and to eliminate the disadvantages, will result in a
program with a single faculty supervisor directing a clinic of about 20 third year students,
five working on the director's cases, the others assigned to outside attorneys.

This revised program, in one aspect, will involve the clinical director as counsel of record
in a limited number of misdemeanor cases. Direct involvement will enable the director to
clogsely oversee the development of the trial practice skills of about five of the Clinic's twenty
students. His participation should provide a model of professional conduct, assure adequate
and appropriate student work assignments, and emphasize consgistent educational input.

Experience with Toledo's former in-house clinic which worked on post-conviction matters
shows that a prerequisite to success is an avoidance of test cases, or other matters involving
extensive preparation and protracted litigation. By limitation to misdemeanors, supervision
will now be directed towards development of basic skills, and instruction in the mechanics

of professional quality pre-trial investigation, research and preparation. 'This requires a
restricted caseload and maintenance of an even-flowing and uncluttered docket. Emphasis

on cases which tend to be disposed of more quickly reduces the impact of periodic examina-
tion and vacation periods, and avoids the carry-over problems experienced with protracted
litigation. It is envisioned that misdemeanor litigation will offer the hest opportunity for
extensive and closely supervised student involvement.

In addition to these structural advantages, limifation to routine misdemeanors enables the
clinic to avoid direct involvement in cause-oriented projects. Such projects, whether called
test cases or law reform efforts, can often impede the program's acceptance by judges and
practicing attorneys. This is especially true if their own activities and positions appear
challenged by scholastic iconoclasts. Reform activities of interest to the students remain
available in the outside offices uged for farm-out placements.

The second aspect of Toledo's revised program retains some of the farm-out model's basic
features. It places up to fifteen students in prosecutor and public defender offices with as—
signed supervising attorneys. Frequent periodic meetings between the director and the
outside supervising atforneys review assignments and monitor the attorneys' response to

the students and program. Weekly individual meetings between each student and the director
seek to provide the supervision not previously available in the former program. These meet-
ings, which are scheduled at hourly intervals, discuss the student's assignments and direct
the work referred by the outside attorney. By arrangement with the supervising attorneys,
the students are permitted to copy entire case files. By opening a duplicate file, and
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discussing aspects of the litigation other than just those assigned, the student obtains an over-
view of the entire proceeding. As the student work product is reviewed, the discussions re-
late his efforts to the case as a whole.

These outside placements seem to offer the best opportunity for law reform efforts, test case
participation, and involvement in extended litigation. Criticism of law school involvement is
avoided, as its participation is indirect. Because the outside attorney retains primary re-
sponsibility, the time demands on the clinical director are substantially reduced, allowing him
to tend to general supervision of the outside placements and close direction of his student as-
sociates on the in-house cases,

Having thus indicated the revision of Toledo's criminal clinical structure, the balance of
this Newsletter discussion examines the factors developed during review of our prior pro-
grams and their problems. With foresight gained from past experience and careful attention
to structure and operational modes, we are trying {o maintain the worthwhile attributes of
the farm-out and in-house programs and hoping to avoid the more serious disadvantages.

The economies of cost with the farm-out operation initially made it very attractive. This kind
of program can enroll large numbers of students, place them in a variety of offices, and there-
by give a broad exposure to legal institutions. At its most extreme, the farm-out avoids all
overhead and may even utilize a part-time member of the faculty as the only law school super-
visor. By rotating students among different offices, flexibility in assignments and varieties

of exposure and experience are more available than with a pure in-house clinic. Public re-
lations benefits not otherwise available also appear, as members of the practicing bar are ex-
posed to clinical education and made to feel a part of the legal educational process. Students,
on the other hand, make contacts which can prove valuable when they enter the employment
market.

But in many respects the farm-~out structure is the least satisfactory. The low investment of
faculty time and effort debases the value of the clinical experience, and short-changes its
educational purposes. Though exposed to the real world, students graduate without much bet-
ter preparation than before. Poor habits may be passed on from the supervising attorneys,
and attitudes of professional irresponsihility engendered. Serious students may come to avoid
clinical programs as not worthwhile, and an influx of poorer students will make successful
operation even more unlikely. These problems can be aggravated if the law school appears to
downgrade the clinic by alloting minimal resources and attention to its operation.

Related to the problems of providing adequate supervision is the lack of control over the ex-
perience offered to the student by his assigned attorney. In the farm-out operation, the edu-
cational validity of the student's work depends almost entirely upon the vagaries of the out-

side attorney's personality and caseload. This is true even if the law school attempts to moni-
tor the assignments. By training and talent a practitioner, not a teacher, the attorney fre-
quently lacks instructional skills and may also give substantive responsibility reluctantly, Such
responsibility may not come at all if the attorney believes that the student's efforts will re-
ceive only slight direction from the law school. Even minor tasks of educational merit may
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not be given, because of the time lost in correcting student errors. Also, such projects as
may be assigned by the practitioner often come without attention to an orderly educational
development.

The traditional farm-out method rarely provides the student with an opportunity to utilize
law school facilities and faculty to review his progress and examine the institutions to which
he is exposed. The larger the program, the less the faculty contact and control. Diminish-
ing the law school's involvement in the clinical operation creates the danger of a complete
separation between the ekternal and internal experiences. The formal consequence is to
make allocation of credit and grading extremely difficult. Less obviously, but more im-
portantly, opportunities for coherently structured inquiry, evaluation and learning are not
available. Though exposure may be great, educational value is lost.

Unlike the farm-out clinic, the traditional in-house approach has stressed consistent and
structured educational opportunities, and close supervision has been its hallmark. The
faculty supervisor, as counsel of record in the clinic's cases, can assign and review work
in an orderly manner with an emphasis on the student's abilities and educational needs.
Variations in assignments and work load common to the farm-out situation are avoidable,
and the push-pull of challenge and assistance can be individually patterned. An attendant
benefit for both teacher and student is a close personal association, practically unigue in
the legal educational system. '

With the student's work all flowing through the clinical director, every aspect of the litiga-
tion is open to view. This format lends itself readily to utilization of traditional modes of
instructional inguiry, including research papers and seminars. These allow evaluation of
the legal profession and institutions, either singly, or by a group. From the series of on-
going student-teacher contacts comes a great number and variety of benchmarks by which
to evaluate the student's performance.

The flaw in the traditional in-house structure, of course, has been its high cost. Even with
careful caseload limitation, the supervisor's opportunity to effectively supervise his stu-
dents limits maximum enrollment to a far lower number than with the farm-out clinic.

The cost per instructional hour soars, especially if there are additional overhead expenses,
among them a secretary, office equipment and supplies, and rent for special office facilities.

Though actual cases are involved, exposure within the traditional in-house clinic to the real
world can tend to be rather slight. Minimal exposure to the practices of active attorneys
and the court system comes from use of clinic generated cases. An uncrowded docket al-
lows for leisure to tend to detail, but can be deceptive as it does not represent the realities
of practice. If participation by the practicing profession is slight, the program's acceptance
by the bench and bar might come with reluctance. This is especially true if the law school
or its clinical efforts have a reputation of being cause-oriented. Finally, the in-house pro-
gram may not adjust itself well to the periodic rhythms of class conflicts, examination and
vacations. If the clinic's cases become involved and protracted, carry-over problems can
endanger the attempt to structure a coherent and consistent educational experience.
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If, however, an in-house aspect is inciuded within a combined program, cost factors can

be fairly well controlled. It may not even he necessary to acquire outside office space and
extra staff or equipment. Because the combined elinic also has a farm-out aspect, it is

not the exclusive work source, and exposure to outside practitioners is broadened. Periodic
alteration of assignments (in Toledo's experience, quarterly) makes available the desired
blend of exposure, experience and education, not found in the farm-out or in-house methods
alone. Though some students may not be able to participate in the in-house group, rota-
tion of assignments presents a broader coverage than otherwise available.

As we re-direct our program at Toledo, experience cautions that certain prerequisite elements
are necessary. Most importantly, acceptance of cases for the in-house section must be
strictly regulated. Working relationship with the bench and bar must provide for discretion

in the clinic director to accept or reject appointments, depending on the status of his docket.
Of those cases selected, few, if any, should require substantial research. Emphasis is on
investigation, preparation and the rudiments of trial practice. Protracted litigation will over-
load the docket as dangerously as an ongoing flood of new assignments. Both must be avoided
if the clinic's in-house aspect is to assure close supervision and development of essential
skills.

A second prerequisite element is careful attention to the selection of outside supervising at-
torneys. Because the success of the program's farm-out aspect depends upon a cooperative
attitude on their part, they should initially be fully advised of the clinic's educational pur-
poses, with subsequent meetings scheduled for periodic review. The element of close law
school supervision must be emphasized, and the outside attorneys assured that they can rely
on the professional quality of the student's work product. '

A third prerequisite is allotment of sufficient credit to demand a corresponding student time
commitment, Only if full faith and credit are given for clinical efforts can there be assurance
of educational validity for the program.

An additional prerequisite, and the major disadvantage with the combined approach is that,
even with a farm-out section, maximum enrollment is limited to about twenty students per
faculty supervisor. Because Toledo is a two-division school on the quarter system, registra-
tion every other quarter makes clinical experience available to more students than if we were
on a semester basis. Cross enrollment by clinic students in evening division courses as-
sures open blocks of time for court appearances and meetings with supervising attorneys,

and avoids class conflicts. But by contrast to the traditional farm-out approach, our en-
rollment is low, though congiderably greater than with a pure in-house clinic,

Efforts are currently underway to reduce the impact of the enrollment ceiling. As an ad-
junct to the clinic approximately 30 second year students volunteer a morning a month to
interview defendants for the public defender's office. Other than initial scheduling arrange-
ments, there is no formal connection between this program and the clinic, and no credit is
alloted.
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An additional adjunct program is in the planning stage, and if established, would not begin
until the Fall, 1971 quarter. This program would place volunteer students in the police sta-
tion during peak arrest periods. These students, who would be assigned in pairs one night
a month, would take initial bail information, explain Miranda rights, and contact relatives,
attorneys and employers. We anticipate some initial official resistance to this program,
but hope that it can be overcome. As with the public defender interviewing program, there
would be no credit and no formal supervision of the students' activities, other than schedul-
ing and some initial instruction.

The purposes of these adjunct programs are to provide public service and minimal student
exposure to the criminal justice system. They are not considered clinical education pro-
grams, They do, however, allow great numbers of students to satisfy their desires for
some clinical experience at slight cost to the law school. Demands for enlargement of the
clinic's enroliment quota are thereby reduced.

Thus, we hope to overcome the major inadequacy apparent in the combined approach -- its
relatively low enrollment. By establishing a revised program combining farm-out and in-
house aspects, excessive costs can be reduced and the educational benefits of close super-
vision maximized. In all, advance planning, we now realize, is essential. Pressure was
great for immediate development of a clinical structure; but the program's long-term sta-
bility will be better served by evaluation of the strengths and weaknesses of the traditionally
distinet models.

Our grant application to CLEPR, which was accepted effective July 1970, spoke in terms of
an enrollment of 45 students. ¥Evaluation of past inadequacies, and an effort to reduce their
future occurrence , necessitated the reduction in enrollment to ahout 20 students. We sought
CLEPR's patience with our good faith efforts at experimentation, and we encourage other
grantee schools to do likewise, A similar attitude was sought and obtained from faculty and
administration critics of cur prior efforts with clinical legal education,

Toledo's previous experience with clinical programs indicates that neither the farm-out nor
the in-house program, if established alone, will be very effective. It is also apparent, how-
ever, that local conditions require individual approaches: no clinical pattern will fit more
than a few schools. Our clinical efforts are favored by the school's two-division structure
and a quarterly schedule which continues throughout the year, We are also assisted by the
large number of our graduates now practicing in our area. Whatever the conditions, care
should be given to patterning the clinic's structure to take maximum advantage of a locale's
unique opportunities. Hopefully, the preceding description of our problems and present plans
will suggest effective structures to others involved in clinical legal education.
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CLEPR ANNOUNCES TWENTY-EIGHT NEW GRANTS

The following grants totalling $1,026, 300 have been awarded for support of twenty-
eight clinical legal education programs at law schools throughout the United States
and in Canada, Al the programs will begin September 1971 and are for a two year
period with one exception. Those interested in details of the programs should write

directly to the Dean of the law school concerned,

American

Boston College
California-1os Angeles
Capital

Colorado

Denver

Detroit

Drake

Florida
Georgetown

Indiana

Towa

Kansas

Louisiana State
Loyola-New Orleans
Michigan

Montana
Pennsylvania
Rutgers- Newark
St. Louis

Santa Clara
Southern California
Tennessec

Toledo

Vanderbilt

West Virginia
Willamette

York
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$37,000
$27,000
$11, 000
$29, 000
$32,700
$29, 000
$25,500
$27,000
$39, 000
$18,000
$33, 000
$45,000
$35,000
$37, 000
$25, 000
$77,000
$37,300
$37, 000
$75, 000
$15, 000
$50, 000
$80, 000
$25, 000
$36,800
$30, 000
$50, 000
$18,000
$45,000
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CLEPR BOARD CHANGES

At the annual meeting of the Board of Directors held in March, Orison 8. Marden

was elected chairman., Mr. Marden has had a long association with clinical legal
education. He served as chairman of the National Council of Legal Clinics and as

a Board member of the Council on Education in Professional Responsibility - CLEPR's
predecessor organizafions. Mr. Marden is presently chairman of the New York
Legal Aid Society and a past president of the ABA, the New York State Bar Associa-
tion and the Association of the Bar of the City of New York.

New members elected to the Board at the March meeting ave: John M. Ferren, Otis
H. King, and Alvin B. Rubin. Mr. Ferren was the Director of the Legal Services
Program at Harvard from 1966 to 1970 and supervised the CLEPR fellowship program
there last year, He is well known for his writings in the field of clinical legal educa~-
tion. Last June he joined the firm of Hogan & Haxtson in Washington, D. C. where
he heads their Community Services Department.

Mr. King was on the faculty of Texas Southern University before becoming one of the
CLEPR fellows in the Harvard program. He returned to TSU as its Dean last fall.

Mr. Rubin, Judge of the U.S. District Court in New Orleans, Louisiana, headed a
special committee of the ABA's Section of Judicial Administration which drafted the
ABA Model Rule Relative to Legal Assistance by Law Studenta.

The members of the CLEPR Board are:

William H. Avery
David F. Cavers

John M. Ferren
WilliamT. Gosseft
Florence M. Keliey
Maximilian W. Kempner
Otis H. King

Edward H. Levi
Orison 8, Marden
James M. Nabrit, III
William Pincus

Alvin B, Rubin
Howard R. Sacks

. Walter V. Schaefer
Whitney North Seymour
Joseph T. Sneed
Samuel D. Thurman
Maynard J. Toll
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Chicago, IlI.
Cambridge, Mass.
Washington, D. C.
Detreit, Mich.

New York, N. Y.
New York, N. Y.
Houston, Texas
Chicago, 11.

New York, N. Y.
New York, N. Y.
New York, N. Y.
New Orleans, La.
West Hartford, Conn.
Chicago, Il.

New Yeork, N. Y.
Durham, N, C.

Salt Lzke City, Utah
Los Angeles, Cal.
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Vol. III, No. 9, April 1971

APPLICATIONS TNVITED FOR 1972

CLEPR invites applications for grant funds to be used starting September 1972 in
partial support of clinical legal education programs.

The total to be granted by CLEPR for such programs will be approximately half of
the total granted this year as reported in an earlier Newsletter. In other words,
we expect to grant a total of about $500,000. The average individual CLEPR grant
has been less than $40,000. Applicants should he guided by these factors.

Prefercnce will be given to programs which involve students in a clinical experience
exclusively for an entire semester and award a semester's credit.

Our Newsletter, Vol. I, No. 7, February 1970, contains the necessary information
as to confent and format of applications. Additional copies of this Newsletter are
available upon request,

Applications must be in C LEPR's office no later than November 1, 1971. Grants
will be made and announced in the spring of 1972,

Because of an acceleration in the funding of clivical programs in previous years, the
grants made in spring 1972 will exhaust available CLEPR grant funds. Therefore,
CLEPR will award no graunts in 1873. CILEPR expects to have funds available for
grants in 1974 for use starting in the fall of that year.
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Vol. 111, No. 10, May 1971

We are pleased to print the following report of a conference of directors of clinical
programs in Ohio. CLEPR did not have any role in organizing or directing the con-
ference. The initiative was that of Professor James Carr of the University of
Toledo College of Law. The credit for a productive enterprise belongs to him. We
believe it would be a good idea for others to hold state or regional meetings to dis-
cuss practical problems common to clinical legal education programs.

In addition to Professor Carr, the following were the participants in the Ohio confer-
ence: Professor William Bluth, Capital University; Professor George Buttafoco,
Chase College of Law; Professor Melvyn Durchslag, Case Western Reserve Univer-
sity; Professor Robhert Hunter, University of Akron; Professor Thomas Murphy,
University of Cincinnati; Professor Robert Simmons, Cleveland State University;
Professor R. Wayne Walker, Ohio State University; Professor Thomas Willging,
University of Toledo.

A REPORT ON THE OHIO CLINICAL DIRECTORS' CONFERENCE
by Professor James G. Carr, University of Toledo, College of Law

To consider solutions for some of the practical difficulties involved in directing a
clinical program, the directors of eight Ohio law school clinical programs met
recently in Columbus. With twelve participants, representing a variety of programs,
both established and planned, the meeting covered a wide range of topics. Few def-
inite conclusions were reached, but there was a general feeling that a good start had
been made merely by meeting informally for a day of extensive discussion.

Although no formal agenda was prepared, a letter suggesting this meeting and sent
to the clinical directors early in January included a tentative list of topics. Among
these were: the student practice rule, relationships with outside supervising attor-
neys, faculty supervision and grading, schedule conflicts, office procedure, accep-
tance of the program by the bench and bar, and integration of clinical exposure with
the classroom. The list was designed to suggest a broad variety of topics, with the
realization that one day would hardly suffice to give adequate coverage to them all.
This loose structure sought only to indicate problems believed to be common to most
programs.

Prior to the meeting, program descriptions were circulated to acquaint the partici-
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pants with the general outline of the various clinics. From these descriptions, it

was apparent that although most of the eight schools had established ¢linical programs,
few appeared thoroughly satisfied with present structure and operations. In most in-
stances the program descriptions spoke in prospective terms about programs being
newly created or restructured and redefined. One director sent a copy of a lengthy
faculty committee memorandum, complete with majority and minority reports. Thus
the time appeared opportune to consider practical aspects of clinical operations. It
was also apparent that our problem solving session would include a substantial amount
of abstract debate about the merits of law school clinics in view of the various evolu-
tions currently underway within the group.

The meeting began with a general discussion of some problems with our student prac-
tice rule. Some of us have experienced considerable delay in obtaining legal intern
certification for third year students. As a preliminary procedure, students must
have registered with the Ohio Supreme Court, a process involving lengthy question~
naires and a series of bar association interviews. After suggestions of some ways
to avoid this procedural problem, consideration was given to possible substantive
amendments of the rule's scope. These changes, if proposed and enacted, would
allow student participation at preliminary hearings and juvenile delinquency proceed-
ings, both of which by their generally informal structures offer abundant opportuni-
ties for student practice. Though Ohio's rule is of recent vintage,our collective
experience indicates that these changes might be in order. However, there was also
some countervailing concern that by seeking more we might get less; the rule now
being informally construed by some judges to allow juvenile practice, might be
amended to make specific prohibitions against such practice. It was decided that a
draft amendment would be prepared for later discussion.

The meeting next turned to a discussion of malpractice insurance and several
directors recounted their problems with obtaining coverage. Questions were raised,
but appeared presently unanswerable, about the possibility of coverage for students
as well as clinic directors and personnel. Because most directors had heen thus far
unsuccessful in their efforts to cbtain insurance, cost figures were not available.
Two participants agreed to inquire further and to later advise the group.

We next turned our attention to problems of adequate supervision of student work.

It appeared that experiences varied, but one conclusion was universal: it is essential
to limit clinic caseload and involvement to manageable proportions. Problems of
excessive enrollment were also discussed, and this in turn led to efforts at reaching
some common understanding of the meaning of "education" for our clinical efforts.
Not surprisingly, the discussion tended to go round and about. But there was a
common concern that the absence of some adequate definition of educational goals
endangers continued acceptance of clinical programs, as well as seriously impeding
efforts at solving practical problems. The frustrations and inadequacies of feeling
that we knew what we meant but not how to say it were apparent.

From this came a general feeling, however, that the best means was close faculty
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supervision of student exposure and experience. Experience at two schools with
unsupervised programs indicated the absolute need for adequate supervision from
within the law schools. Reliance solely on outside supervising attorneys for sub-
stantive educational input has led at best to inferior and uneven instruction, and at
worst to complete inattention to learning.

Thus, even without much consensus on educational goals, the generally evolving trend
among the participants appears to be towards smaller clinics with reduced student
caseloads. For some schools this means a change in both student and client selec-
tion practices. The need for aliotment of credit was assumed, and the discussion

on that issue centered for the most part on methods of measuring the credit alloca~-
tion. The most prevalent method appeared to be a calculation hased on the number

of hours spent by the student on clinic related work, both inside and outside the
classroom.

It appeared that clinical work had been required for graduation at one time or another
in three schools, but that none of the eight schools presently maintained the required
status for clinical work. This was felt by the participants to be the best approach
based on the general desire to improve the quality of the educational input, which in
turn appears to demand a smaller and more selective enrollment than in the past.
Grading practices varied, with three schools using a pass-fail system. Some con-
cern was expressed about motivational problems with pass-fail, but there was the
feeling that these problems are reduced if there is sufficient faculty contact with the
student's work,

Subsequent discussion considered some of the functional problems involved in integra-
ting the clinic into the school's and students' schedules. These included problems of
class conflicts and cutting, as well as the impact of examination and vacation periods
on clinic operations. The suggestion was made that interruptions caused by examina-
tions and vacations could be reduced by careful monitoring of case intake and the
docket. Again, the need for close faculty supervision was apparent. Problems with
cutting indicated the need for cooperative planning between the clinic director and

law school administration. The opportunity for such cooperation appears to be an
additional, if indirect, benefit of granting faculty status to the clinical professor.

There followed some general discussion of case acceptance procedures, particularly
as they pertain to the "in-house' operation. To avoid conflicts with the practicing
bar, it was suggested that direct contacts be made with practitioners who might be
affected by the program as well as with local bar associations. One school's approach
to the public relations problem has led to the formation of a clinic advisory board
which includes members of the local judiciary.

The day's discussions concluded with some general review of the problems of ade-
quate integration of fieldwork experience and classroom instructions. This, of
course, led back to concern for a better definition of the word "education' in the
phrase, clinical legal education. These were adknowledged to be topics for another
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meeting and tentative plans were made to meet again at the end of the school year.

To give better understanding to these later discussions of the problems of improving
the classroom component, we will be circulating manuals and other materials pres-
ently in use among our clinics as well as elsewhere. These, hopefully, should give
some better focus to our efforts to improve the classroom aspects of our various
programs. It was apparent that closer integration is anxiously sought, and none of
us felt completely satisifed with present approaches.

In addition to the cbvicus benefit of becoming acquainted, our day together pinpointed
a number of common problems. Some, like the student practice rule, are of rather
local concern, while others, like supervision and evaluation of student work, are of
more general concern. Though few conclusive answers to the many questions were
reached, the exchange of attitudes and experience may lead to some better under-
standing of the functional problems of running a law school clinical program. As we
all develop our programs and adapt them to individual resources, needs and students,
ongoing group evaluation should ensure some greater measure of success than any of
us presently feel alone.

For others considering similar meetings, we would suggest that the initial organiza-
tion is fairly easy: a few letters and phone calls sufficed to get us underway. In
retrospect, it seems fo have been a good decision to limit the participants to persons
actually or prospectively involved in administration of clinical programs. Some
thought had been given to inviting, among others, deans and curriculum committee
chairmen., But, by limiting the group to those actually experiencing the practical
problems, we seem to be better able to focus on practical solutions, At some later
date when we ourselves have reached some more definite conclusions and better
understanding, not only of our methods, but of our education goals, it probably will
be most worthwhile periodically to include colleagues and others (i. e., judges,
lawyers, CLEPR representatives) in these sessions.
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CLEPR HOLDS PROSECUTION WORKSHOP

At a meeting held in New York City on April 30 - May 1, CLEPR hosted a group of
twenty-five ranging from clinical directors to progsecutors and other guests who came
together to discuss the merits of the clinical experience provided by law students act-
ing as prosecutors. Funding of the programs is provided for by a grant to CLEPR
from the National Institute of Law Enforcement and Criminal Justice. The purpose of
the grant is to assay the efficacy of clinical education programs on the prosecution side
in promoting the Institute's objective of improving the criminal justice system.

The guests included: David Austern, Office of the U.S. Attorney, Washington, D.C,;
Kirby Baker, National Institute of Law Enforcement and Criminal Justice, Washington,
D.C.; Robert Bishop, Deputy District Attorney, Redwood City, California; Robert
Bogomolny, Professor, Southern Methodist University; Addison Bowman, Professor,
Georgetown University; Edward Clark, Commonwealth Attorney's Office, Louisville,
Kentucky; Adam von Dioszeghy, Profesgor, Stanford University; John Dwyer, Esq., Dedham,
Massachusetts; David Epstein, Esq., Washington, D. C.; Joel Gottlieb, Assistant
Attorney General, Columbia, South Carolina; William Hobbs, District Attorney's Office,
Los Angeles; Earl Johnson, Professor, University of Southern California; Mur! Larkin,
Professor, Texas Tech University; Joseph Mulhern, Assistant Supervising Attorney,
Jamaica Plain, Massachusetts; James Pierce, Professor, University of Florida;

Thomas Purdom, County Attorney, Lubbock, Texas; Edwin Render, Professor, University
of Louisville; Thomas Ridgway, District Attorney, Monroe, Georgia; Larry Ritchie,
Professor, University of South Carolina; Leo Romero, Professor, Dickinson School of
Law; Arne Schoeller, National Institute of Law Enforcement and Criminal Justice,
Washington, D. C.; John Strauss, Professor, University of Georgia; George Van
Hoomissen, Dean, National College of District Attorneys, Houston, Texas; and Gene
Whitworth, State Attorney's Office, Gainesville, Florida.

Participating from CLEPR were Peter Swords and Betty Fisher. CLEPR's workshap
consultant was Professor Lester Brickman of the University of Toledo.

In the span of one and a half days of discussion, the participants covered a several page
agenda with the most attention being paid to six areas of concern: types of student acti-

vify: supervision; pre-clinical training; classroom component; practical problems; and

program impact,
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The major differences in types of student activity illustrated by the wide variety of

programs represented and included under the generic heading of clinical prosecutor
programs, derive mostly from differences in local rules (state and court), varying
degrees of cooperation by prosecutors’ offices and conceptual differences as to the

proper form and content of the clinical program.

The first area of possible clinical activity -~ following the chronological order of the
criminal process - is the police arrest and report. Several programs provide for
students to be available fo police to render assistance in correctly carrying out
searches, obtaining warrants, etc., Thig contact was found to be desirable both from
the perspective it provided the student and the assistance provided the police. Ex-
pectations as to possible difficulties arising from differences in attitude were not
realized., Indeed, the contrary was a movre typical result. That ig, in the case of
defense-minded students, the exposure to crimes and victims and obvious instances
of guilt tended to unmake facile judgments to the effect that the police were the ag-
gressors in the criminal process. '

Once a report is filed in the prosecutor's office, whether by the police or by a com-
plainant, an investigation is held to determine whether there is a basis for prosecu-
tion. Several programs permit student participation in this phase. Where responsi-
hility is accorded, students inferview witnesses, policemen, obtain sworn testimony
prospectively oriented towards trial, and draw up a repori in support of their conclu-
gsions. The final decision as to whether to prosecute is, of course, made by the DA,
but several programs permit extensive student participation in this decision.

Virtually all the programs include student prosecution for misdemeanor violations al-
though variations arise because in some jurisdictions misdemeanors can be punished
by up to ten years in jail while in others one type of misdemeanor prosecution is an
appellate de novo proceeding appealed from lower magisterial courts, Most misde-
meanor prosecution participation is in cooperation with county prosecutors. Affilia-
tions with city prosecutors are generally ciassed as less desirable because so many
city prosecution offices do not engage in prior preparation. Several program directors
expressed an interest in participating in city-level prosecution in an attempt to reform
the system, but all conceded they do not now have sufficient resources to both continue
their present level of efforts and take on major new responsibility as well,

Only a few programs permit students tc prosecute felonies although those that do not
commonly permit students to represent the state in felony matters at the preliminary
hearing stage. Both the program directors and the prosecutors from those jurisdic-
tions permitting full scale student participation in felony prosecution expressed sub-
stantial satisfaction with the results and encouraged others to institute similar programs.
Most participants were indeed encouraged by these reports although a few felt that the
present student practice rule in their jurisdiction was a limiting factor. Those who
spoke against inclusion of felony prosecution in their programs were careful not to
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ascribe this to any inability on the part of their students. Rather they were reflecting
a dichotomy expressed at the meeting between the "fewer cages, more in-depth partici-
pation per case" position and the '"greater time in court, less intricate case" position,
Each side made a persuasive case. Those arguing for more courtroom time pointed
out that prosecution programs were unique in that they permitted -- if the opportunity
were availed of -- more time in the courtroom than any other form of clinical experience.
The more intricate the case, the greater the preparation time required and hence the
less time available for actual in-court work, The advocates for felony case participa-
tion pointed out that in jurisdictions where trials were de rigueur within four or five
months after arrest, the students also had an opportunity for a unique experience: to
see a relatively intricate case completely through from start to finish within time con-
fines not out of the student's reach.

A few programs have students participating in appellate work but many participants felt
that such participation ought not to be encouraged since opportunities to engage in ap-
pellate practice are often available elsewhere in the curriculum whereas real trial ex-
perience and the requisite prior preparation -~ generally not otherwise available to stu-
dents ~~ are the primary purposes of the clinical program.

The most widespread disagreement over modes of student participation centered about
the institution of plea bargaining. The sentiments and actualities expressed ranged
from total participation to total prohibition from participation. Where participation is
permitted, both program directors and prosecutors expressed satisfaction with the stu-
dent performance. All indicated that careful preparation by the student is required
and practice seminars are held. The prior concurrence of the prosecution in the out-
come to be sought is always mandatory and the presence of a prosecutor at the bargain-
ing session is almost always required. The objections were raised by prosecutors who
felt that plea bargaining required so extensive a lmowledge of the personality of the ac~-
cused and of his lawyer that they do not even permit their assistants of a few years
standing to plea bargain. They do, however, permit students to sit in on the sessions.

While most of the law schools have defense clinics, only a few combine both aspects of
the eriminal process in the same program. Because of conflict of interest problems,
the combinations are typically effectuated by prosecution in one type of case or at one
level of prosecution and defense in a different type of case or at a different level. For
example, in one program, students prosecute misdemeanors but participate in feiony
prosecutions only at the preliminary hearing stage. These same students act as defense
counsel in felony prosecutions. Several participants expreased the hope that those pro-
grams combining prosecution and defense (U.S.C., Georgetown, and Louisville) would
carefully evaluate their own experiences and publish the results.

Predictably, the most pressing issue from the point of view of the conferees wag that
of supervision. Although many supervisory models were presented and discussed, the
one striking the most responsive chord represents a2 combination of law school talent
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and prosecutorial office authority. In this model the program director is appointed a
"special prosecutor' (either formally or by understanding) and actually handles the com-
plete prosecution himself. A student is assigned to each case with some variances oz-
curring in the degree of responsibility accorded the student. In some instances, the pro-
gram directors are able to pick and choose the case they wish to remove from the prose-
cutor's desk and take back to their law school office.

Where other modes of supervision are utilized, they typically involve assignment of stu-
dents to individual prosecutors with the program director keeping careful tabs on the
students' activity. Variations between the two modes are also common. For example,
in one program, the ''decision whether to charge" stage is handled entirely by the pro-
gram director (with the concurrence of the DA) and if a formal prosecution ensues, then
the student is assigned to work under an assistant DA who thereafter handles the case.
In another variation, students spend their first three to four months prosecuting misde-
meanor cages under the supervision of the program director who has been appointed a
special prosecutor. Upon "graduation', the students are sent to a suburban district
where they try six-man jury cases under the supervision of the DA. During the initial
training period, care is exercised in the selection of cases for student prosecution. How-
ever, once the student transfers to the suburban DA's office, he then works on whatever
cases are currently being handled by that office.

Where students are supervised by prosecutors, a variation was noted between those
arrangements where, on the one hand, students are assigned to work with particular
prosecutors for an extended period of time and, on the other hand, are assigned to a
pool of prosecutors to work with different prosecutors as their needs dictate. It was
said that an advantage of the pool arrangement results from students heing able to
compare the abilities and techniques of several prosecutors. Further, if there is a
problem with finding a sufficient number of cases for the students to participate in,
the pool arrangement permits them the flexibility to go where the demand is. The
major advantage of the individual assignment method lies in the fact that a program
director can assure that his students will be supervised by the better prosecutors.

The degree of supervision necessary to be provided is an incident of the nature of the
student activity. While desirable features can be readily identified, such as supervision
of each student at every stage by the clinical program director, agreement on the trade-
offs was far from unanimous. For example, the closer the supervision provided by the
director, the fewer the number of students that can participate. By farming out students
to the prosecutor's office, such as they do at U. 8. C., though only after careful prepara-
tion of the student, the number of students participating is maximized (the Los Angeles
prosecutor's office has 400 assistants) but the actual supervision afforded each student is
reduced and, of necessity, there is increased reliance on the efforts of individual assistant
prosecutors. To facilitate feedback the assistant prosecutors are provided with evalua-
tion forms which they are asked to fill out for each student. Such techniques, designed to
maximize the efficiency of supervisory efforts, were of course of great interest o the
group. Several advocated requiring the student to maintain careful records of his work
including initial reports on field investigation, recommendations as to whether to institute
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prosecution, and proposed trial strategies. The director is then able to subject student
work to close scrutiny and provide feedback even when he does not provide the preliminary
supervision, '

Closely akin to the supervision issue is that of the amount and type of pre-clinical training
to be provided, One sophisticated version presented involves the use of simulation. In
this program, students respond to selected hypothetical problems in a simulated practice
setting. They engage in direct and cross examination, jury selection, etc. This phase is
in no way a replacement for clinical activity but rather is designed to train large numbers
of students for clinical work.

A new approach to simulated work involving the training of students in direct and cross
examination developed at the Stanford Law School was described. For direct examina-
tion there are prepared simple half-page ""canned" police reports involving burglaries,
drunken driving charges and similar matters, The students are handed these reports
at the beginning of the class and given a limited amount of time, between five and ten
minutes depending on the complexity of the matter, to write down all the questions they
would ask on direct examination the police officer who prepared the report in order to
bring into evidence all the elements of the particular crime charged. This method is
designed 1) to provide a realistic context in which the students only have a short time
to evaluate the report; 2) to focus their attention on the elements of crimes, the elicit-
ing of questions relevant to proving those elements, to teach them to avoid asking lead-
ing questions and the like; and 3) to train them to avoid asking superfluous questions.
Thus, both thoroughness and economy are stressed. Their answers are handed in and
then discussed by the entire class in considerable detail. This method has proven to
be very effective. The students have reported that it has helped them in their actual
trial work, and they all found it a very exciting exercise.

For cross examination a short synopsis of the People's case is prepared which includes
the testimony of three different witnesses. For instance, in a burglary case there might
be included the testimony of the owner, an outside witness who saw the defendant near
the place that was burglarized, and the police officer who made the arrest. These are
given to three students. Another student or faculty member is prepared to play a wit-
ness who will give to the defense counsel, played by the faculty director, testimony in
contradiction to that which the students have in their synopses. Two of the students are
sent out of the classroom and the remaining student is given ten minutes to attempt to
break the witness on cross examination, When he is through, a second student is
brought in and the process is repeated. Finally, the third student is brought in to
perform. This part of the class period takes about thirty minutes and the second half
of the class is taken up by discussion and critique of the students' performance, This
method, too, has proven to be enormously successful.

A more common pre-clinical component is the setting aside of the first two to four weeks

of the program for the transmission of substantive and procedural information. Most of
the participants felt that courses such as Criminal Procedure and Evidence too often
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failed to prepare a student for any meaningful practice experience. Several felt that

the courses could be better taught in a pre-clinical setting as part of a clinical program.
The point was frequently made that even where students had adequate substantive prepara-
tion, typically they did not have the foggiest idea how to translate the elements of a crime
into the presentation of a case. As a consequence it was necessary to spend considerable
time in straightforward how-to-do-it instruction. Most often, the nuts and bolts of
prosecution was the major component of the classroom phase of the program. In some
instances, the classroom phase of the clinic was simply a continuation of pre-clinical
training with greater and greater emphasis on practicality. For instance, the Stanford
program described above is conducted all year. Guest lecturers in such areas as nar-
cotics addiction, alcoholism, fingerprinting, blood analysis, and toxicology are becoming
commonplace in classroom sessions. Field trips to jails and prisons with opportunities
to talk candidly with prison officials are also being added on the theory that prosecutors
should be aware of the consequences of successful prosecution. Different points of view
were expressed over the utility of the classroom component. The opponents of the class-
room component took the position that the only way you learn is by actually trying cases
and since, in their view, the major function of clinical work is to teach students how to
litigate, anything short of actual trial experience is of relatively little value. However,
several of the programs represented felt that a part of the classrcom component should
be devoted to a systemic view of the criminal justice system., While all agreed that the
experience yielded by the clinical program was exceedingly rich in the potential philoso-
phical issues that can compose the most intellectually demanding of class sessions,
several felt severely handicapped by the absence of materials (although a few of the par-
ticipants were engaged in assembling extensive clinical teaching materials). Others

felt that the overview of the system for administration of criminal justice more properly
lay in the domain of a separate research seminar. It appeared that the issue was gener-
ated by the relatively small amount of time that students have to spend with these pro-
grams. Given this limiting factor, either the classroom work or a student's field ex-
perience had to be emphasized to the other's prejudice. It was agreed that these con-
siderations militated towards the full semester approach or an approximation thereof

for clinical legal education.

The practical problems raised at the workshop that are encountered in running clinical
programs, cover a wide gamut. The relationship between program director and prose-
cutor was candidly explored. A few program directors felt that some prosecutors they
had encountered were reluctant to cooperate in establishing clinical programs because
they did not want their practices exposed to the outside world. The prosecutors present
at the workshop did not exhibit any such reluctance. One expressed the view - - con-
curred in by several others - - that he "had learned a lot more from the students than
they had learned from him''.

The cooperation problem is one facet of a larger problem generally denoted as confidenti-
ality. Most state prosecutors hold elective positions and have the natural caution of the
politician, This is typically reflected by the expression of grave concern for the con~
fidential nature of the workings of the prosecutor's office. All the participants agreed
that once their programs had gotten underway, virtually all initial reluctances were

177



overcome. A more limited but also more limiting aspect of the problem is the degree
to which students can bring pending cases into the classroom for discussion. For those
programs where defender and prosecutor students attend the same clinical classes, such
discussions are simply beyond the pale. Cases in investigatory or grand jury stages

are likewise not amenable to in~class discussion.

Plea bargaining, earlier discussed as a valuable component of the clinical program,
has some serious liabilities from the point of view of desire to provide students with
courtroom experience. For if the case settles out of court or there is a guilty plea - -
circumstances which account for upwards of 90 per cent of the cases - - the student
does not gain in-court experience. He does, however, gain the experience of prepar-
ing for trial which if supervised properly, can provide substantial opportunity for
educational benefit.

A rough counting among those programs represented at the workshop indicated that
very few minority students are participating in prosecution programs. This holds
true as well for those schools which have relatively large minority student popula-
tions. Several program directors felt that these students have exceptional empathy
problems and therefore cannot bring themselves to represent the state in a criminal
prosecution. Most directors, however, felt that while the ingrained prejudices are
deep-seated, they nonetheless expected to gain minority student participation at least
commensurate with minority student enrollment in law schools within a few years,
Several expressed the hope that breaking the ice by having even one minority student
participate would likely go a long way toward solving the prohlem.

The impact of the various prosecutor programs was judged favorable by all those at-
tending. In several instances the programs are bringing about substantial improve-
ment in the system for administration of criminal justice by upgrading the performance
of prosecutorial staffs; several programs are providing professional caliber prose-
cution at judicial levels which heretofore were handled solely by police officers. Other
programs have come to be regarded as significantly assisting the DA in handling his
caseload as well as serving as training centers for future prosecutors. Several prose-
cutors felt that they were gaining a great deal from the clinical program. One program,
for example, is in the process of preparing a prosecutor's trial manual., Another pro-
gram has assigned two students, one with an M.B, A. from Harvard and the other a
former Pentagon efficiency expert, to assist the prosecutor's office in revising the
office's method of operation. Several prosecutors felt that their public images had im~
proved as a result of their association with a law school. They felt that it gave them a
progressive reputation in the community. Other prosecutors indicated that student
participation resulted in their taking a broader view of the judicial process. Because
of their supervisory capacity, they regarded themselves as teachers and felt a need to
think more about the role of their office in the criminal justice system. Relationships
with police were also improved since student manpower was often used to explain to a
policeman why his complaint did not result in a prosecution. Prior to the institution of
the clinical program there simply was not sufficient manpower or time to explain to an
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arresting officer that his case was legally deficient. Indeed, as mentioned earlier, such
contact between the typically defense-binsed law student and the police has generated
its own worthwhile results.

The impact of these programs upon the students participating in them was also developed
at some length. Several participants noted that their students have been opened to new
career alternatives. Many students who would not otherwise have considered working
as prosecutors have elected to go into this field of work after graduation as a result of
their experiences in prosecution programs. More generally, many students who felt
they were not equipped to litigate have discovered not only that they are able to try
cases but that they enjoy it and so have made career choices on that basis. A number
of prosecutors complained that many defense lawyers do not know how to speak to and
deal with prosecutors, They agreed that students who later became defense attorneys,
because of their experience on the prosecution side, would not be subject to these
infirmiiies,

Several interesting responses were made to the question: What particular value does

a lawyer derive from having his first clinical experience as a student in a law school

program rather than as a recent graduate in actual practice? First, and perhaps most

~emphatically, it was noted that because students do not feel the full pressure of the
office's case load, they are able to prepare cases fully and so develop good work

habits. Secondly, students are aware of the fact that they are students during their

first clinical experience and so view the experience from a different perspective than

they will as young lawyers, a perspective which produces greater educational impact.

Furthermore, because students work fogether, they frequently engage in long discussions

amongst themselves about their experiences, which prove to be educationally worth-

while. Finally, it was said that because they are students and therefore expect criticism

they are critiqued on a number of points that in all likelihood would not be called to

their attention by their colleagues in actual practice. As an example, the suggestion

to "keep your hands out of your pockets"” was given.

On balance, program participants felt that clinical prosecution programs have much
to offer. They afford a great deal of courtroom experience, there are no potential due
process problems as on the defense side (for adequacy of counsel), students are able
to gain 2 more balanced view of the process, and the system for the administration of
justice is improved. Finally, prosecution, because of the repetitive nature of many of
the cases and its single track orientation (as opposed to the multi-branched nature of
civil cases, e. g. welfare, consumer, housing, etc.), presents fewer problems from
point of view of preparation of students and implementation of a clinical program.
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Vol. IV, No. 2, August 1971
Prefatory Note

On May 31, 1971 a Conference was held in Washington, D. C. under the auspices of the
Curriculum Sindy Project of the Association of American Law Schools. According to
the invitations issued to participants, the purpose of the Conference was "...to discuss
and criticize a report to be submitted by the Committee to the Association". The Model
Course Announcement of the project report is described in a comment prepared by
Professor Edmund W. Kitch of the University of Chicago and circulated with the report,
as follows: "The Model tendered by the Committee, when stripped of its operational
complexities, is antithetical to clinical education ... on the whole the Model moves the
law school into, and not away from, the University, and towards, not away from a
definition of the law school's teaching function as a function to teach that which can be
effectively taught through traditional academic methods -~ the course, the tutorial, and
the examination subject".

Whatever the intent of the Committee preparing the draft of the report which was con-~
sidered, it is fair to state that much of the day's discussion by the approximately 150
participants involved sharp criticism of the Committee's draft for moving away from
developments in clinical legal education, Very many, if not most, considered the
Committee's report to be a step backward,

One of the two keynote speakers was Charles E. Silberman (the other was Ramsey Clark).
In emphasizing the importance and value of clinical education, Mr. Silberman's comments
were prophetic in previewing the day's discussions. Because of CLEPR'S interest in
clinical legal education, we are reprinting Mr. Silberman's address.

EDUCATIONAL TRENDS AND THE LAW
By Charles HE. Silberman*

In trying to decide how to begin my talk this morning, I was reminded of an old story about
the gentleman who approached the Episcopal Bishop of Virginia to inquire whether it was
possible for a non-Episcopalian to be admitted to Heaven. The Bishop thought for a time
and then answered that while he was not sure, he rather doubted that a non-Episcopalian
could be admitted to Heaven. But he was sure of one thing: if the person in question were
a gentleman, he would not make the attempt.

As you will discover in the next 30 minutes, I am no gentleman -- not because 1 wish to enter
the Heaven of the law, but because of perhaps an even greater act of arrogance. My purpose
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this morning, as I have redefined it, is to persuade you that the territory staked out in
the Proposed Final Draft of the American Association of Law Schools Curriculum Study
Project is not Heaven, but, indeed, falls considerably short of it.

This is not, I must confess, the purpose for which I was invited here. 1 think the prin-
cipal reason that I am here is that Paul Carrington and his colleagues had the quixotic
notion that since the students you meet in your law classes have lives that began before
they entered Law School, and since among the experiences that have shaped and molded
these students, twelve years of elementary and secondary school and four years of
college may be presumed to have played a major role, it might be useful for you to know
something of the changes that have been occurring in the colleges and elementary and
secondary schools., My assignment, in short, was to help place the kinds of changes in
legal education you are considering in the framework of what is happening to education
in general.

But the changes you are considering run so counter to what I think is happening elsewhere

in the educational system that I feel the need to speak to the proposed Model itself, to what

I think is ill-advised or wrong in it. I hesitated a long time before doing this, because there
is so much that is good and right in the Model, But I came to the conclusion that this is an-
other instance of Emerson's dictum that "the attained good is often the enemy of the better."

Let me begin with Professor Kitch's characterization of the Model: that "on the whole' it
"moves the Law Schoo!l into, and not away from, the University." The problem, I submit,
is that the Model moves the Law School into an obsolete conception of what the university is,
or should be: obsolete in its conception of what constitutes the curriculum; obsolete in its
definition of the teaching function; and obsolete in its attempt (unfortunately successful) to
avoid any commitment to the social good.

Let me explain what T mean:

1. Although the words "curriculum' and "curricula' appear with great frequency, they

are nowhere explicitly defined. A definition is implicit, however: the Report talks of the
curriculum as though it were coextensive with the course offerings; thus, a model Law
School catalog description of these courses constitutes the full description of the curriculum,

But of course the curriculum includes considerably more than just the formal courses; it
is the sum total of all the experiences students have, in class and out. And we have a
considerable body of scholarly literature suggesting that the so-called "hidden-curriculum'
may be as important as the visible or formal curriculum, which indeed it may contradict.
Christopher Jenks and David Riesman, in their major study, The Academic Revolution,
demonstrate that the major function of professional school tends to be socialization into

the profession -~ into a model and conception of what the profession is about and for, and
into a set of professional attitudes and values. This process of socialization occurs in a
variety of ways: through the courses, in part, but perhaps more importantly through the
cues that faculty members provide in a variety of ways, consciously and unconsciously,

in their dealings with students and with one another; in the professional school's faculty
status and reward system; in the kinds of lives faculty members lead; in what they regard
as important and what they regard as unimportant; in what they reward and what they punish.
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The process of socialization also occurs through the student's culture: through peer
group relationships that may, in part, be independent of the faculty and administration
but that in part may be shaped, consciously or unconsciously, by the nature of the for-
mal curriculum, by faculty attitudes, and so on. After medical school, this process of
gocialization has been more closely studied in law schools than anywhere else, in the
works of David Riesman, Dan C. Lortie, Seymour Warkov, Jerome Carlin, Wagner
Thielens, Jr., among a number of others. Yet I was unable to find any evidence that
the insights growing out of this work had been used in the recasting of the curriculum.

There is a curious irony in this fact -- in this failure to think about the hidden curriculum
of the law school, or of the law itself ~- for lawyers ought to be more sensitive to its
importance than the members of any other profession. The essence of the law, after all,
is the emphasis it places on what Willard Hurst calls the "substantive importance of pro-
cedure" -- on the recognition that means shape and even determine ends -- that the way
men do things may be more important than what they do. The way men do things deter-
mines what kinds of men they are and what kind of society they have, as much as the -
other way around. The ''substantive importance of procedure', as Professor Hurst has
written, is "perhaps the most basic lesson' that the law can teach.

2. The second form of obsolescence -- the conception of the teaching process itself --

is closely bound up with the first, with the overly narrow definition of what constitutes

the curriculum. Let me turn again to Professor Kitch's characterization of the educa-
tional purposes and philosophy of the Model. In moving the Law School into the University,
he writes, the Model also moves the Law School '"towards ,.. a definition of the law school's
teaching function as a function to teach that which can be effectively taught through traditional
academic methods -- the course, the tutorial, and the examination subject." Hence, "the
Law School of the Model is more like a graduate department ... and less like a law office
than a contemporary law school."

The attempt to make the law school more like a graduate department might well have been
made five or ten years ago; as Jenks and Riesman demonstrate in their monumental study,
the pull of the graduate school lies at the heart of what they call "the Academic Revolution,"
But it is, I must confess, somewhat disconcerting to find that pull still operating today for
the faculty of law!

The conception of the teaching function as being limited to what can be contained in academic
subjects seems to me to be obsolete or unwise in several respects:

1. Onone level, it ignores what the best students are saying. They are objecting to the
emphasis on graduate training and research, which too often results, in Nietzche's phirase,
in "the advancement of learning at the expense of man." Jencks and Riesman write that

the best contemporary students do not "demand flashy lectures by professional showmen,
nor easy answers to recalcitrant questions. But they do insist that there be a visible
relationship between the questions asked in the classroom and the lives they live outside it."

In the case of law schools, it seems to me that in the past five years or so there has been

a profound change in the nature of the student body. The literature of the early '60's indi-~
cated that law students were less interested in social change, less interested in concern
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for justice and injustice, and more concerned with personal careers and money making,
than students in most other professional schools. It would appear that there has been

a major change in the last five or six years. Professor Riesman suggested in his paper
at the Harvard Centennial Celebration a couple of years ago at Harvard Law School that
the kinds of students who in the '30's and early '40's turned to economics as the route
to social change, and in the '50's and early '60's turned to sociology or some of the
other social sciences, are now somewhat disenchanted with the social sciences and are
turning to the law as the instrument of social change. They come to the law because of
their concern for justice, because of their concern with the degree, the extent, of in-
justice within our society. To ignore these students' search is, it seems to me, to per-
suade them, unconsciously perhaps, that the law is not the instrument of social change.

Secondly, on another level, this view of the curriculum and of the teaching function
seems to me to accept what some of the worst -- or perhaps more accurately, some of
the more misguided -~ students are saying. More precisely, it accepis the terms of the
debate that so many of the young rebels, and their would-be young adherents on college
faculties, have proposed. 1 share the concern the authors of the Model displayed about
the fashionable new anti-intellectualism of the intellectuals. The current worship of
uninhibited sensation and feeling -- the emphasis on experience qua experience, the in-
sistence that all experience is valuable so long as it is unmediated by reflection or ra-
tional thought -- at its best is sentimental foolishness, at its worst is something more
than that.

But this view has arisen, it seems to me, at least in part, as a reaction against its op~
posite number, the exaltation of the disembodied intellect, of the mind divorced from
feeling or action. Both views, it seems to me, the worship of the disemboedied intellect
and the worship of pure experience, represent badly mistaken conceptions of the nature
of mind and knowledge, which encompass feeling no less than intellect, and intellect no
less than feeling.

Jerome Bruner of Harvard, the great social psychologist, has written: '"The scientist
and the poet do not live at antipodes.' On the contrary, the artificial separation of these
aspects or modes of knowing -- the false dichotomy between the 'cognitive' and the
'affective’ domains, or between academic and experiential knowledge -- can only cripple
the development of thought and feeling,

The Ancient Hebrews understood this well, The Biblical Hebrew word for knowledge,
yadah, implies a total fusion of thought, feeling, and action. And in that archaic expres-
sion of the Old Testament, "and Adam knew (yadah) Eve, his wife", the word knowledge
implies such a total fusion of thought, feeling and action that it was used to imply sexual
union. Or as Yeats wrote:

God guard me from those thoughts men think
In the mind alone;

He that sings a lasting song

Thinks in the marrow-bone.
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I submit that the emphasis on academic learning alone, the explicit rejection of clinical
experience as an equally important form of learning, reflects this academic sin of em-
phasizing the intellect alone, disembodied from action.

Certainly limiting the formal curriculum to academic subject matter also runs counter
to the dominent tendency in professional education elsewhere, particularly in medical
education. Medical educators, for example, increasingly reject the Flexner Model's
dichotomy between the "pre-clinical" and "clinical"" years; the most innovative (and,
increasingly, the most prestigious) medical schools now introduce studenis to clinical
experience in their first year; and more and more they attempt to organize the curric-
ulum so that the formal work in both pre-clinical and clinical sciences grows out of the
clinical experiences themselves ~~ an attempt to create a situation in which theory both
grows out of and informs practice.

The reasons for this change in medical education -- and I think they apply to legal
education -~ are essentially two-fold:

Firstly, a conviction that learning is likely to be more effective if it grows out of what
interests the learner. Alfred North Whitehead wrote in The Aims of Education that the
aim of education "is the acquisition of the art of the utilization of knowledge. A merely
well-informed man is the most useless bore on God's earth. Pedants", he said, "sneer
at an education that is useful. But if education is not useful, what is it? Is it a talent,
to be hidden away in a napkin? Of course education should be useful, whatever your aim
in life ... It is useful because understanding is useful,"

Early clinical experience is being emphasized for a more important reason, bound up
with the first kind of obsolescence in the Model's conception of the university. Clinical
experience is emphasized as a means of shaping medical students’ conception of their
role. There is a growing concern among medical educators that postponement of clinical
studies tends to dissipate, or even to destroy, medical school's most valuable instrument
-~ the interest, enthusiasm, and idealism with which students begin their studies, This
interest and enthusiasm evaporates when students spend two years studying basic sciences
with little if any indication of how these sciences may contribute to their needs and activ-
ities as a practitioner,

More important, the two-year deferment of the student's basic objective, that of helping
sick people, also tends to erode their initial idealism. Thus, medical educators speak of
the "pre-clinical" and "clinical' years of the Flexner Model as the "pre-cynical" and
"eynical" years. Seymour Warkov's studies of law school students indicate that the same
process occurs in law schools, i.e, that law students, when tested in attitudinal surveys,
displayed considerably more idealism at the beginning of law school than they did at the end,

And so I would argue that clinical experience is crucial, not because it contributes to the
development of skills but because it can contribute to socialization into a professional
model built around the concern for justice and injustice that Ramsey Clark urged in his
address. I am talking about clinical experience that emphasizes that the purpose of the
law, the purpose of legal education, must be social change -~ must be an increase in
justice and a decrease in injustice. '
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What must be remembered, however, is that clinical experience per se provides no
magic, What shapes students' attitudes and values is not simply their own clinical
experience, but their perception of how their professors act, of how they behave in
the clinical experience, how they deal with clients -- in short, what values are
revealed in their behavior.

We know in medical education, for example, that students' choices of specialties within
medicine is shaped very heavily by the status systems within the medical school. Sur-
gery traditionally has been at the top of that status hierarchy; community medicine,
public health, preventive medicine traditionally have been at the bottom of the hierarchy;
And so the process of medical education tended to pull the abler students into surgery,

or in recent years into medical research, and away from practice, away from community
medicine, away from concern with public health. This is changing rapidly and radically
under the impetus of medical students' insistence that wholly new systems of delivery of
medical care to the poor be created. I submit that the same applies to the study of law.

Thus, the purpose of clinical experience must be understood as socialization into a pro-
fessional model, which is to say into some conception of the nature and purpose of law,

And this brings me to my third source of unhappiness, the third form of obsclescence

in the model: the explicit avoidance, in the words of the Model, of "any commitment to
any social cause except those inextricably affected by the educational process.” The
Model "is reluctant to undertake the task of distinguishing between good causes which
merit credit and bad causes which do not." While "such moral judgments can and should
be made by the individual members of the law school community", they should not be
institutionalized. Hence the Model "acknowledges a responsibility of law schools to take
full account of the consequences of their program; but it stops short of assuming respon-
gibility for a general pursuit of social good."

This, of course, is the traditional Ivory Tower view of the university, symbolized most
clearly in the architecture of Oxford and Cambridge, whose buildings quite literally
physically face inward toward one another, with their backs to the world -- facing away
from reality, inward to the university. This view simply will no longer suffice.

It will no longer suffice, in good measure, because there is no escaping the question of
values, for education is inescapably a moral enterprise, What we teach and how we teach
ultimately reflect a conception of the good life, the good man, the good society. What we
teach and how we teach shape the values of our students and of ourselves.

Failure to acknowledge this fact does not mean that the law school avoids commitment to
some definition of the social good; I submit it means there is an unconscious commitment
to the legal system as it now is, rather than as if ought to be. It means that the law schools
will be turning out lawyers who continue to fit the description that Alexis de Tocqueville
made 140 years ago. "Men who have made a special study of the law'', says Tocqueville,
"derive from that occupation certain habits of order, a distaste for formalities, and a kind
of instinetive regard for the regular connection of ideas which naturally render them very
hostile to the revolutionary spirit and the unreflecting passions of the multitude. Some of
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the tastes and the habits of the aristocracy", Tocqueville continues, ""may consequently
be discovered in the characters of lawyers. I do not assert that all members of the
legal profession are at all times the friends of order and the opponents of innovation, "
(Tocqueville seemingly has Ramsey Clark in mind), "but merely that most of them are
usually so, Lawyers are attached to public order beyond every consideration. And the
best security of public order is authority. It must not be forgotten also that if they prize
fresdom ,much'they generally value legality still more. They are less afraid of tyranny
than of arbitrary power, and provided the legislature undertakes on itself to decide
matters of independence, they are not dissatisfied.” That conception of the law, that
kind of lawyer, will no longer do. ' '

If I may quote the Report against itself, on page 3: "The rich complexity of the value
judgments which underlie our educational institutions does not justify our natural re-
sistance to thinking about them.'" Amen.

The failure to come to grips with the full implications of that statement seems to me to
lead to a series of contradictions in the report. For example, the goals of legal educa-
tion on page 3 lists as #3 and #4 the following: "(3) the improvement of access of all
groups within the society to a voice in the exercise of power; (4) the improvement of the
mobility of individuals across socio-economic class lines." I submit that one cannot list
these goals as important objectives of legal education and at the same time argue that the
law school must avoid any commitment to some conception of the social good, because
those goals imply a profound change in the nature and structure of American society.

Unfortunately, those two goals are not really reflected in the bulk of the text itself - in
part, I think, because the model is principally directed to some of the other goals that
are listed: ''the improvement of the quality of general professional services in law";
"the increase of the availability of good legal services"; "the enlargement of the range
of individual freedom of law studenis within the school"; "the establishment of a more
humane atmosphere in law schools'; '"preservation of university law schools as institu-
tions congenial fo intellectual inquiry."

The critical goal is the first: "The improvement of general professional services in law."
That definition is basi¢. I would like to suggest, to echo Ramsey Clark, that the first goal
must be, not the improvement of professional services in iaw, but the improvement of
justice, or the reduction of injustice. Indeed, being a writer I have an obsession with
words and I was struck by the fact that the words "justice' and "injustice" hardly occur in
the Model, if indeed they are mentioned at all,

To quote a famous American, let me make one thing perfectly clear: I am not calling for
the politicalization of the law school or of the university. On the contrary, I am, in a
sense, calling for its de-politicalization. The point is that the law school -- certainly

the law school of the Model -~ is already politicized through its commitment to the status
quo. Indeed, given the definition the Model provides of what a lawyer is, it is almost
inevitable that law schools would tend to turn out lawyers of the sort Tocqueville described.
The critical definition occurs in the description of the Standard Curriculum on page 5:
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"The generalist lawyer is a specialist in the application of power to resolve social
conflict." Much of what troubles me is bound up in that definition, which all too often
means a commitment to injustice, or at the very least, an inadequately developed
sense of what Edmond Cohen called "the sense of injustice.”

The point is that where gross injustice exists, the pursuit of justice may involve the
exacerbation of social conflict, not its resolution. It is precisely this commitment to
conflict resolution rather than to justice that creates the lawyer's bias for the status
quo wnd against social change., I would like to suggest that that definition be changed
to make the generalist lawyer "a specialist in the application of power to secure
justice or to reduce injustice."

T would add that this change is essential if the law is to remain a conservative institution.
If we are to have a society fo conserve, we must be committed to social change o secure
justice.

And so the law school cannot remain an Ivory Tower; it cannot face away from the world.
It must recognize and take account of the crisis -- the multiple crises of our time. Writ-
ing in a period of another crisis, John Dewey in 1934 wrote: "It is necessary to prepare
the coming generation for a new and more just and humane society ... which, unless
hearts and minds are prepared by education, is likely to come attended with all the evils
that result from social change effected by violence, '

Dewey went on to speak of the "unprecedented wave of racial and national prejudice, of
readiness to resort to the ordeal of arms to settle questions, that animates the world at
the present time. The schools of the world,™ he concluded, "must have somehow failed
grievously or the rise of this evil spirit on so vast a scale would not have been possible.'

If Dewey were writing about law schools today, he might have paraphrased in this fashion:
"The law schools -- and the lawyers -- of this nation must have failed grievously, or this
most affluent society in history could not be so grievously flawed by poverty, by racism,
inhumanity, and injustice.” It is past time for us to remedy that failure.

* Mr. Silberman is a noted commentator and writer on social and educational problems.
He is the author of Crisis in Black and White and Crisis in the Classroom.
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FINANCING LEGAL EDUCATION

On June 8, 1971, a workshop on law school financing was held. Participants in the day-
long conference were: Lawrence Blades, Dean, University of lTowa Law School; Bruce
Johnstone, Project Specialist, Ford Foundation; Maximilian Kempner, Chairman,
ABA's Bection of Legal Education and Admissions to the Bar; Bayless Manning, Dean
Stanford Law School; James Paul, Dean, Rutgers-Newark Law School; Joseph Sneed,
Dean, Duke Law School; Frank Walwer, Associate Dean and Arthur Murphy, Professor,
Columbia Law School; Christopher Edley, Officer in Charge of the Government and Law
Section of the Division of National Affairs of the Ford Foundation and Leonard Ryan,
Program Officer with the Government and Law Section.

The workshop was organized and written up by Peter swords, a Program Officer.
CLEPR was represented as well by William Pincus, President, and Betty Fisher, Pro-
gram Asscciate.

At the start it was explained that one of CLEPR's major philanthropic objectives has
been to have its law school grantees assume on their own, at the end of the terms of
CLEPR's grants, the entire costs of operating the clinical programs CLEPR has helped
start. While it has so far been successful in its endeavors, many of its programs have
been on a modest scale. As they expand in size the law school will experience increas-
ing cost pressures in maintaining them. Because of its interest in seeing clinical work
become a permanent and consequential part of the law school curriculum, CLEPR hag
been led to develop a major interest in the economics of legal education per se. It was
pointed out that before a law school institutes a clinical program, or any new program,
it will naturally ask how much it will cost to run. Pressures caused by the additional
expense of a new program precipitate further inquiry into the economics of the whole
law school program. Questions are raised as to the number of electives, teaching
loads and the like. Thus, as well as its particular interest in promoting clinical legal
education, CLEPR has become concerned with the broader problem of seeing a wise
application of all of a law school's resources.

It was asserted that the costs of running a law school are directly related to the quality

and diversity of ifs program. Those schools offering a wide range of courses and new
programs, such as clinical work, enjoying a low student-teacher ratio, and offering
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scholarships to assure a wide mix of students are the ones that have difficulty keeping
their budgets in balance. Schools with less ambitious programs tend to break even and
a number actually make money. In any event, there was a consensus that law schools
were one of the divisions in the umiversity least supported from the university's own
financial resources, and of the various graduate schools at private universities come
the closest to being self-supporting.

While there was a sense of concern about law schools' financial prospects for the future,
it appeared that at the present time they are not experiencing the economic stringencies
that other divisions of the university have been widely reported to be undergoing. No
examples of retrenchment or serious readjustment of a law school’s regular program
were offered. One Dean, however, characterized law schools as poverty stricken, and
a number of quite ominous developments were cited.

It was reported that Allan M. Carter, Chancellor of New York University, has recently
opined that student enroliment will begin to taper off in the mid-1970's. In his view we
are presently moving through the last foresee able bulge in student demographic patferns.
It was suggested that if law schools develop too large an operating base in response to
the current unusually high number of applications and enrollments, as the number of
students entering law school in the future declines these schools may find themselves in
serious trouble.

It was suggested that faculty salaries at urban law schools are a potential pressure point
for increased costs. This notion was based on an apparently ever widening disparity
between what practitioners are making and what law professors earn. Fifteen years ago
faculty salaries were considerably closer to what practitioners in large firms earn than
they are today. Coupled to this problem is the woefully inadequate clerical and secre-
tarial services made available to law professors. It was alleged, for instance, that
faculty members spend a disproportionate amount of time filing their own papers. It
was pointed out, however, that as law school faculty salaries become increasingly out
of line with university faculty salaries as a whole, pressures will be exerted to hold
them down. Furthermore, union efforts to include law school faculties with faculties

of all other university divisions as a collective bargaining unit will have a gimilar effect.

Each law school represented reported a tremendous increase in the growth rate of wage
and salary costs for non-instructional persomnel.

Finally, unlike many other divisions of the university, law schools are still growing.
There appear to be expansive opportunities for program development. In addition to
clinical programs it was said that other innovative programs would be begun at law
schools in the next decade. These would involve inter-disciplinary efforts and the de-
velopment of a sector of training pitched toward the field of public administration.
These programs will entail additional faculty and so inflate the law school budget.

As the workshop progressed it became evident that the growth rate of the cost of run-

ning law schools is going to continue to rise for the foreseeable future and probably at
a higher rate than can be anticipated for the growth of law school income. As a result
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of the cost squeeze a larger number of pecple are going to begin {o look at iaw school
operations in ferms of cost-benefit analyses. I was predicted that the economics of
legal education will become political as, for instance, Deans struggle to cut little-at-
tended seminars from the curriculum and students are asked to pay more and more for
their legal education. To be responsive to these various pressures law schools will
have o confront the hard economic issues and develop coherent plans and policies.

In response to the assertion that because of the wider use of small classes in the third
year it costs substantially more to educate a third year student than a first year student,
it was argued that small classes have become a feiish at some schools. There is a seri-
ous question whether any significant instructional benefit is derived from small classes
that is not derived from larger classes. Furthermore, the notion that the only respect-
able way to learn anything is in a classroom may be nonsense.

An alternative approach to teaching a traditional four-hour Trusts and Estates course
wag described where the Professor lectures for only two hours on the material he
thinks is particularly difficult and lets the students read the remainder on their own.
They are examined on the same material and on the same basis as the students who are
given the full four hours of lectures, It was agreed that the greater the number of large
classes and the more material covered by a student on his own, the more resources will
be available for individualized work, clinical work and the like. In this regard it was
suggested that a number of so-called traditional third year courses were just as expen-
sive as clinical programs. While clinical work entails a fundamentally new method of
teaching, however, it is questionable whether the same claim can be made for many
small classes.

Mr. Swords briefly reported on an analysis he had made of the costs of operating clini-
cal programs. As a rough average, it costs about $800 to educate one student for a
full year of clinical work or $400 for a semester of clinical work. There are a number
of programs enrolling a large number of students showing a considerably lower cost-
per-student figure and a few programs that go about as high as $1, 000 per student,
While the $800 a year per student is fairly typical, there are significant variations if
one determines cost-per-student per credit hour. Thus, a full semester exclusively
clinical program will show a low cost-per-student per credit hour because it awards,
for instance, 15 hours credit for participation. Obviously this phenomenon goes beyond
mere figure juggling, because students spending full time with a clinical program do
not need to be provided with any other instruction. For these reasons significant cost-
per-student per credit hour differences exist between programs offering two or three
credit hours a semester and those offering six or more. As a general proposition, the
more credit that is granted the less expensive the clinical program is.

Programs enrolling 20 students a semester usually have one member of the faculty
spending full time supervising the students. Typically this man will have had between

5 and 10 years of experience and will be paid around $20, 000 a year. Frequently pro-
grams of this size will employ a part-time attorney or attorneys to assist in supervision
and this will cost between $4,000 and $10,000 a year. Where the program operates out of
a publicly funded agency such as an OEO legal services office or a District Attorney's
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office rather than the law school's own clinic, this cost may be eliminated. Several
programs, however, pay a stipend to attorneys who work in these offices for supervis-
ing students. This permits the program director some choice in selecting which attor-
neys will work with his students as well as helping induce the attorney to see himself as
a teacher. Many programs where the clinical setting is a law school-run office enjoy
the participation of a number of regular faculty members in assisting with student super-
vision at very little added expense. A program of this size usually employs one secre~
tary who costs about $6,000 a year, Other costs include rent, telephone, travel, office
supplies, postage, and litigation expenses. While these costs vary considerably, they
average out to be about $5,000 a year.

As programs reach levels of 50 students a semester they usually employ two faculty
members full time and two secretaries full time. Other costs increase also but not
proportionately to the number of students. ‘

Most programs that involve the law school running its own clinic stay open during the

- summer and frequently employ students during the summer months to work in the office.
As an average they are paid $100 a week. Only a very small number of programs pay
students during the regular academic year and when they do, with one or two exceptions,
no credit is awarded for their work.

Mr. Swords indicated that one problem CLEPR faces is overcoming law schools' pro-
clivity to view clinical programs as projects which are to be funded by outside sources,
special programs that require continuing subsidies to keep operating. In sharp contrast,
CLEPR's purpese is to help a law school build clinical work into its regular curriculum,
which entails the eventual inclusion of the cost of the program into the law school's
operating budget. Actually the law schools' actions are different from their words.
Many of CLEPR's grantess are already absorbing one or two clinical positions info

their regular budget, although they may view with apprehension the probability of adding
more clinical positions and yearn for unlimited foundation or government support for
them.

Also considered was the impact on law schools of having more and more of their costs
defrayed through student loans, income contingent or otherwise. It was supposed that
law students would become increasingly critical and demanding of their education as
they assumed larger and larger future obligations in return for it. H was also expected
that law students would take a greater interest in the economics of their law schools as
they paid greater amounts for their education.

There was a detailed examinaticn of income contingent loan plans. Because of the some-
what technical nature of these discussions they are reported in full in a separate section
at the end of this Newsletter. Briefly, income contingent loan plans provide for loan
repayments based upon the amount of a student borrower's earnings after graduation.
Thus, those students who assume relatively low paying jobs will not be burdened with

as high annual loan repayments as those students who take high paying jobs, although

in most cases both kinds of borrowers in the long run will repay their loans in full.
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This approach has been designed to mitigate the influence of debt on a student's career
choice after graduation.

It was suggested that if access to higher education for the underprivileged was the prin-
ciple objective of student aid plans, it might be better to use some scholarship money

to subsidize loan plans through a promise to defer or forgive repayments if incomes
were low. Such an approach might provide access to higher education for more people
than if the same money was used for scholarships based solely on current family income.

In addition to increased tuition based on more readily available student loans, several
other ways of increasing income for law schocls were discussed. Professor Caver's
trimester system was briefly reviewed. His plan provides for students to complete
law school in two calendar years by attending a summer semester each year. They
would pay in fuition over two years what they now pay over three years. Annual tuition
would accordingly jump cne-third. While instructional costs would rise, with the year-
long use of the plan indirect costs would decrease.

A plan was described pursuant to which a certain number of admission places would be
opened up to competitive bidding. Based on LSAT scores and grade point averages,
minimum standards of eligibility would be set. Anyone who gqualified could bid and the
highest bidders would be admitted. The rest of the admission places would be filled in
the regular way. ‘

Bayless Manning told of his efforts to found and operate CALE (Council for Advancement
of Legal Education). He described its purposes and functions as mobilizing top leaders
of the American Bar to join law school administrators in seeking funds for law schools.
Dean Manning pointed out that traditionally Deans are the only people trying to tell
potential supporters how bad things are and they are inherently suspect. Accordingly,
CALE is attempting to develop a group of leading practitioners whe will have the stand-
ing to make this pitch and give it credibility. Since the public and the Bar's general
opinion is that law schools are well off, it is particularly important that a group such
as this begins to show that law schools have real financial problems. They will help
law school deans in trying to raise money from within the Bar and from other sources,
such as corporations, At the present time, groups have only been organized in several
large cities to operate generally on the national level, but it is hoped that lawyers will
get involved at the local level and organize in a similar fashion. Alumni giving for
state schools was said to be a heretofore almost completely untouched resource. In
any event, it was the general opinion of the participants that private or public alumni
giving has been almost non-existant. Alumni parsimony cannot be attributed to econ-
omic resistance so much as a general attitude which causes them to overlook their

law schools. Omnce they are made aware of the problem, their giving habits should
change. As alumni are induced to give more, however, they will exercise a stronger
voice in suggesting how the law school should be run.

Government funding was considered as a source of support. To the extent that Iaw
schools’ clinical programs are seen as helping the general public, the likelihood of
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government support becomes greater. Law schools were compared to medical schools
so far as the tremendous amounts of government money received by the latter. It was
suggested that public monies flow into medical schools because society sees in the med-
ical schools the place where doctors are produced and they see every doctor, no matter
how much he makes for himself, in quite personal terms as doing something socially
worthwhile. He is the man who is going to help them when they are sick. Society does
not see lawyers in a similar light. People have no feeling of connection between them
and lawyers or with the legal profession. We must begin to show the public a different
kind of lawyer performing different kinds of services, a lawyer that they can make a
personal connection with. If a system of legal services was developed that aided a great
number of people, the public perception of the problem might change and law schools
might begin to receive more governmental support.

Income Contingent Loan Plans

Premised on the assumption that an increasing proportion of the projected incremental
costs of legal education will be financed in the future by student loans, the workshop
devoted considerable time to an analysis of income contingent loan plans. First there
were outlined three weaknesses of conventional loan programs: 1)their terms are short,
limited for practical purposes to 10 years, which imposes a severe repayment burden
where the amount borrowed is substantial; 2) repayment schedules call for virtually
even repayments each year of loan, which places a relatively greater burden on a bor-
rower's current income in the early years of repayment when his income is lowest;

3) no provision is made for the contingency that the borrower's income may be so low
that his loan should be subsidized in some manner. Income contingent loan plans are
designed to overcome these weaknesses by providing long terms for repayment, cor-
relating a borrower's repayment obligations with hig ability to repay, and providing for
subsidization of some borrowers either through subsidizing the loan plan itself, or by
mutualizing the risk of low income amongst all borrowers.

An income contingent loan contract would stipulate a percent of income (per §$1,000
borrowed) repayment rate, a maximum repayment period, and an upper limit on liabil-
ity - or until they had repaid for the maximum repayment period, whichever came first.
Thus, if a borrower reaches the end of the loan's fterm without having repaid, his debt
will be forgiven. In this case he may not have repaid the lender an amount sufficient to
cover its cost in making the loan to him. On the other band, those borrowers who reach
the point of maximum liability and terminate their obligations will have paid more than
enough to cover the lender's cost in making the loans to them. These surpluses will,

in effect, provide a subsidization to cover the deficits created by those borrowers who
were unable to meet their full obligation by the end of the loan period. Thus, the high
earners of the group will subsidize the low earners. In effect, each borrower commits
himself to pay a premium to insure that if he is unable to repay his loan in full he will
be forgiven his obligation.

The longer the term for repayment and the greater the percent of income required to be

returned each year, the fewer will be the number of borrowers who will reach maxi-
mum term without having repaid their loans at the average rate of return which the
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loan fund must recover over all debts. The fewer the borrowers who do not terminate
before the maximum repayment period, the less subsidization, or redistribution among
borrowers. Such a plan could get by with a relatively low upper limit on liability - i.e.,
a low exit interest rate. Redistribution may also be controlled by picking a group whose
members' income profiles are homogenous.

If, on the other hand, a group contains members whose future earnings will vary widely,
and the loan plan features a short maximum repayment period and/or low repayment
rates, considerahle cross~subsidization may occur and a high exit interest rate, pa.ld by
all higher income participants, will be necessary.

In other words, a variety of different plans designed to achieve different objectives may
be worked out by varying the loan terms and the nature of the borrowing group. It was
emphasized, however, that subsidies could be provided from outside sources, such as
the government. In such a case, the upper limit on liability would simply be the fund
rate, regardless of the degree of subsidization fo low earners, and there should be no
risk of adverse selection among the potential high earners,

Two means of fixing maximum liability were described. The first attaches a set (e.g.
9 1/2%) interest rate - something in excess of the rate which the plan must recover on
average from all borrowers - to the borrower's outstanding balance. Whenever his
accumulated repayments have repaid his loan at this interest rate, his obligation is
over. The second technique fixes the upper limit on liability as some multiple (e.g.,
150%) of the principal borrowed charged only at the average rate of interest which the
fund must recover. Expressing the limit directly as an exit interest rate means that
all potential borrowers know what their lean would cost at a maximum. It also means
that the highest income students will pay the interest premiums for fewer years - and
thus contribute less - than those with lower incomes who reach the upper liability at
or near maximum term. The multiple of principal is more ''progressive' since higher
income borrowers always repay higher interest rates, but a potential borrower does
not know what his upper limit will be in terms of interest rates, since this depends on
when he terminates.

To conduct any income contingent plan a potential lender has to estimate in a statistical
sense what every potential borrower is going to make each yvear from the time of his
loan until he completes his repayments. Further, he must determine the overall rate
of return which the plan must recover from all loans in order to cover its borrowing
costs, the costs of administering the fund, rates of default and mortality. With these
inputs he can create a plan that should break even for any volume of lending.

Because of the length of the terms of these loans and because they are keyed to a per-
centage of income (so that the relatively low earnings of borrowers in the years imme-
diately following graduation produce small repayment), these plans may present con-
siderable cash flow problems. It may take a number of years before repayments are
even sufficient to service the debt of the loan fund. Further, in addition to the default
and liquidity risks attendant in any form of Iending, these plans involve substaniial
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risks of income shortfall. It is difficult to predict with any accuracy the income poten-
tial of a group of borrowers over a 25 year period. Nor can a lender be sure that its
plan will not be affected by adverse selection, i.e., that future low ihcome earners will
join the plan while future high income earners take conventional loans. Furthermore,
as a result of the cash flow lag considerable time will elapse before a plan develops
enough performance to judge it by. Because the dimensions of these risks are completely
unknown in regular financial circles, it is extremely unlikely that schools will be able to
obtain senior debt from the capital market without having to put up so much equity as to
approximate zero leverage. For this reason it was concluded that only the very well-
endowed schools, with the capacity to guarantee or lend directly all capital required by
the loan plan, could finance such plans on their own, and that government support in
terms of its assumption of the risk would have to be involved if such plans were to be
made available to higher education on any wide-spread basis., Mention was made of one
or two state legislatures that were toying with the idea.

It was pointed out that relatively little is known about these plans in terms of student
interest, Studies have been run but the preliminary results are not yet clear. A ques-
tion was raised regarding the appropriateness of a law school or business school student
paying for the education of a graduate student in history. This might be the effect if the
contingent loan plan's cohort was all graduate students. The profound policy questions
for state education being financed in part by these methods were raised but not discussed.
The general consensus was that the jury is still out on income contingent loans.
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In September of 1968, just about three years ago, the Council on Legal Education for
Professional Responsibility (CLEPR) opened its doors for business. By funding clinical
experiments in most of the country's law schools CLEPR has changed the perennial
agitation for reform of legal education from rhetoric to ection. Clinical work in the law
schools is changing today's law school by replacing directly a certain number of class-
room hours of traditional academic instruction. It is encouraging a profound examina-
tion of existing instruction in law schools, challenging law schools to become profession-
al schools involved in legal process, legal services and practice skills, and expanding
the schools' activities beyond theorizing about legal doctrine.

Here are some basic facts about C LEPR and its program as of June 30, 1971. CLEPR
inherited a balance remaining to a predecessor agency as well as receiving new grants
from the Ford Foundation. It is operating under a total budget for the first five years
of a projected ten-year program, of $5,993,028.28 - very close to six million dollars.
In 93 grants from these funds CLEPR has made available more than $3.5 million for
clinical work in law schools. Out of Justice Department funds C LEPR has made avail-
able $230, 000 in eleven additional grants. Thus 104 grants, totalling about $3.75 mil-
lion, have supported clinical experiments, in one way or another, in approximately 85
ABA-approved law schools, out of a total of 147, as well as providing support for a few
other activities relating to clinical legal education. Of course, there are other law
schools in which clinical work is being tried without CLEPR assistance. By the fall of
1968 CLEPR granted $93, 500; in calendar 1969 - $1, 117, 850; in 1870 ~ $1, 283, 053;

and in 1971 ~ $1, 029,560.50. Because CLEPR accelerated its grant commitments dur-
ing its first three years, grants next year will total below the $600, 000 mark. This has
been announced to the law schools in connection with the invitation to submit applications
which went out last spring.

Undoubtedly the law schools have been receptive to at least modest experimentation with
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clinical instruction., With only a minimum of prodding, they have been willing to look
more closely at hitherto unexamined and cherished notions of teaching exclusively
academic.

In addition to what CLEPR has done, the courts have opened their doors to clinical work.
With the impetus provided by a Model Student Practice Rule promulgated by the Ameri~
can Bar Association in 1969, and with considerable initiative coming from the law
schools, thirty-four jurisdictions have authorized student practice with clients and in
court. Twenty of the student practice ruiles came into being in 1969 and thereafter,
providing a welcome assist to the clinical experiments being newly undertaken by the

law schools. Thus the response from the bench in support of clinical work has been
encouraging.

There is so much ferment and so much forward movement in legal education that one is
tempted to be content in being floated, if not carried, along. Yet what is happening in
legal education is so important to law and justice that it should be explicitly understood.
Otherwise it profits us little to discuss changing today's law school. For there has
always been too much talk about apparent instead of real change.

Elsewhere, I have discussed the intrinsic educational values of clinical education for
higher education and for the Iaw school (See, Pincus, W., The Clinical Component in
University Professional Education, Ohio State Law Journal, Spring 1971, Volume 32,
Number 2, pp. 283, et seq.). The educational values are more than enough to recom-
mend clinical education as an important part of the law school curriculum. It is appro-
priate now to take a more direct look at the law schools as institutions in order to ex~
pand the picture beyond the concern with educational values per se, as primary in im-
portance as these are.

There tends to be a recurring, if not continuing, confusion about what law schools are
and why they are. Oddly enough, those confused tend to be law school faculty and
administrators, not so much the profession and the public, who think law schools exist
to produce lawyers who can practice law, who have first-hand knowledge of what actu~
ally transpires in the administration of justice, and are used to functioning in the
machinery of justice.

The 147 ABA-approved law schools include many kinds of law schools and many kinds of
law teachers. Certainly the various faculties and administrations have different ideas
about the role of a law school. But just as there are "national” corporations trans-
cending state lines, there are so-called national law schools. Like their counterpart
executives in business used to do, the faculties of these schools have not so much
concerned themselves with the parochial problems of the locality and the state in which
they are physically situated - such as the difficulties in the criminal justice system -
as with the so-called larger problems of the nation and even the world. They see
themselves as turning out teachers, judges, partners in influential law firms, and
business and governmental leaders - in short, leaders of all kinds and not primarily
practitioners of the law who deal with the ordinary man and his problems. Since many
of the graduates of these schools do receive preferred consideration for the types of
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careers just indicated, there is some basis for their special viewpoint for themselves,
However, it is not a basis for legal education, law, and justice generally, even though
the viewpoint is influential with other legal educators who envy those they consider
privileged. At times the personnel of these so-called national schools have led us
onward and upward; but they have also led us astray when it comes to consideration of
the basic nature and responsibilities of a law school.

Yet, the winds of change are blowing as much, if not more, at the so-called national

law schools. With one possible exception, they are all involved, along with other law
schools, in clinical work which raises fundamental questions about the hitherto exclu-
sively academic content of their curricula. The point here is that those who play "follow
the leader" in legal education had better take a fresh look at what the "eaders" them -
selves are doing.

As part of deciding how and in what direction today's law schools ought to change, it
would be helpful for all concerned to get a firm hold on why law schools exist. Any
educational institution in producing graduates produces persons who, with a variety of
talents and propensities, will go on to fill many roles in society. But a law school can-
not be defined in these general terms alone - as a liberal arts college can be. A law
school has special status and responsibilities. The American law school is a graduate,
professional school in which those who wish to practice law must study. In only eleven
jurisdictions can one become a practitioner without successful study in an acecredited
law school, and three of these jurisdictions have no law school. The 1970 Review of
Legal Education, published by the Section of Legal Education and Admissions to the Bar
of the ABA, lists the minimum requirements in regard to study for admission to legal
practice in the 51 U. 8. jurisdictions (pp.50 et seq. }. Only the following eleven juris-
dictions permit study wholly outside a law school: California; Delaware; Mississippi;
Montana; New York; Pennsylvania; Rhode Island; Texas; Vermont; Virginia; Washington.
Only Maine, North Carolina and Wyoming permit a combination of law office and law
school study. It is a safe guess that not very many lawyers are being admitted to prac-
tice in the aforementioned states based on law office study.

H

Attendance at law school is, therefore, a requirement for practice set down in law in
most states. It is a practical necessity in all states. There is no real choice for those
who would practice law, The law school has a monopely and a corresponding responsi-
bility to prepare lawyers for practice. Itis not a purely academic institution which can
discharge its responsibilities by teaching any academic subject, in any way, related or
not to practice. Law faculties are inclined not to think ahout these basic facts and their
responsibilities to the practicing profession and to the public which relies on lawyers'
services. It is sometimes difficult to get lawyers to stick to facts, especially when the
tacts apply to themselves in a way that may be unpalatable. Legal educators are as
prone to ignore facts in these circumstances as other lawyers, or as their non-lawyer
fellows.

It is instructive in this regard to take a brief comparative look at the situation in Great

Britain and the recent recommendations made for changes in the British system of
legal education. In Britain the university degree (akin to our own Bachelor's degree)
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is strictly academic. University study is not a prerequisite to applying for further
study to qualify as a barrister or as a solicitor. In fact, however,lately more than
80% of those becoming barristers have previously studied at a university; about 50%
of those becoming solicitors have studied at a university level.

The English tradition is that anyone can become a lawyer by undertaking and successiully
completing practical training. The latter phase is completely under the control of the
barristers and solicitors, each of which operate their own practical school and appren-
ticeship system, and administer examinations to qualify barristers and solicitors.

There is thus in England a clear distinction between academic study in the university

and studying to become a lawyer (barrister or solicitor).

Last spring the Lord Chancellor's Committee on Legal Education, under Sir Roger
Ormrod, after about two years of study, made its recommendations for change.* Although
split on various details, the Ormrod Committee recommends that a few universities add
a fourth year to the existing three year course. The year would be known as the voca-
tional year. It would include clinical work with clients, as in legal aid, but limited to
advice. Students would not appear in court. Also included would be such broadening
courses (in the view of the Committee) as psychiatry and accountancy - courses which
because of the classical tradition are not readily found in the British university,

Under the Ormrod recommendations, students who successfully complete the academic
and vocational curriculum would have the following period of practical training by the
barristers and solicitors substantially shortened. The purpose undoubtedly is to give
the universities more of a role in qualifying persons for membership in the legal pro-
fession.

These recommendations recognize above all that if the British university is to have more
of a role in qualifying members of the legal profession, it will have to provide profes-
sional training - meaning clinical experience. No doubt Sir Roger Ormrod's training

as a physician as well as a lawyer has had an important influence on his thinking in this
regard.

In the U.S. law schools already have the authority to qualify persons for the practice of
law. That they can do this and afford other education is a plus, but the other education
is not a substitute for preparation for the profession. Whatever the combination of
factors that has made law schools receptive to clinical work, it is some recognition by
the schools that they are professional schools, and that the professional nature of the
school had been too much neglected in favor of the purely academic.

In arguing legally and conceptually about the role and responsibility of law schools, it is
easy to overlook the fact that abstract and intellectual arguments have had only a minor
role up to now in changing today's law schools. In recent years an open-minded and
serious look at the rationale for clinical work and involvement with practice on the part
of law schools came after a number of events which were not the traditional concern of
legal education. What these events did was to force a recognition that traditional con-
cerns were not enough - especially on the part of a professional school.

* See page 8
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Although CLEPR came along at the same time and was aided in its program by these
developments, even CLEPR had its role shaped by these broader social forces which
demanded fundamental examination of the nature of professional education, CLEPR
came quickly to feel the need for sharpening the definition of its program so that the
clinical experiments would be recognizably different enough from the traditional cur-
riculum to raise significant questions about the sufficiency of the academic curriculum
as well as to put the clinical experiments themselves to a stiff test, CLEPR, there-
fore, focused its grants specifically on classical clinical education - lawver-client

work for credit under law school supervision, making a sharp break with the exclusively
academic tradition. At first CLEPR was less popular than other grantors who demanded
less specificity on the part of grantees. Now most would agree that the concentration
and focus have yielded worthwhile results.

The outside forces which helped C LEPR's program and served also to open the law
schools to change included the black man's fight for advancement; various kinds of stu-
dent action; and the legal services programs which came as a result of the war against
poverty. The demands on the society and the schools which came along with these
forces were sometimes seen as rational and just, and almost as often as irrational and
destructive.

In these events of recent years, enough raw action confronted pure thought to force
consideration of some kind of accommodation between thought and action. The con-
frontation shook the hitherto unshakable confidence of the purely academically-
oriented. They, like the emperor who was seen to be naked, were revealed in all

their wisdom as not having the answers for some of the most pressing human problems.

Not that academics were supposed to solve all problems. It was that the young chal-
lenged the hitherto presumed omniscience of their teachers., What had been an advan-
tage - living with the young - turned out to be just as great a disadvantage. Those who
paid enough attention to their experience as parents would have had some familiarity
with this turning of the tables. There is no real coping with the essentially anthro-
pological phenomenon sometimes misnamed "the generation gap', but the law schools did
open to some kind of action involvement, to show at least the most passionate of their
children that they were doing something - not just thinking, lecturing, and writing.

Everything seems to have combined to push us all in legal education beyond merely
adding a few clinical courses or even a clinical semester for some of the students today.
To the question '"Radical Restructuring of the Curriculum ?" which is the title of this
conference, the answer is "Yes". But there needs to be added ~ even more signifi-
cantly - redefinition of what law school is and what its responsibilities are,

Changing the law school to a professional school, from its now too prevalent bias toward
being an academic faculty or another graduate school in the universily, does not mean
giving up academic components in the curriculum. It does mean taking at least a year
now devoted to academic teaching and devoting it to clinical work, thereby moving the
law school toward the profession and the practice, instead of away from it. It means
that the law school stays in the university under educational auspices with a professional
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Becoming a professional school means that the law school, through its clinical programs,
will become as much involved with the professional behavior and practice skills of the
law student as with his ability to read, analyze, and write. Through such involvement,
and by using certain practitioners as clinical law teachers (as in medical school), the
law school will see itself as much a part of the profession as a part of the university.
Like the intern supervisor in the book about the making of a surgeon, the clinical law
teacher will be interested in whether the student will get up in the middle of the night and
not only in whether he got "A's" in his academic courses.

The law schools in their clinical teaching are already making it possible for their grad-
uates to practice law. They are getting away from the notion that practice is something
their graduates learn after they get out. They are beginning to accept that there are
standards and techniques of practice students ought to learn while the law faculty can see
how the students behave with clients and their causes. This is the responsibility of the
part of the profession known as the law school. Post-graduate apprenticeships cannot
substitute, even for the lucky minority who get them, for the benefits to be derived from
law school clinical work. There is a gap here which only a professional school can fill -
not the practicing part of the profession.

Law schools have done a good job of preparing lawyers for law firms or public agencies
which can afford to give the young graduate some of the training he should have received
in 1law school, as well as providing the employer's own apprenticeship training. The law
schools have not been concerned encugh with legal services as distinguished from legal
doctrine. They've not done enough to provide legal services for the average man and the
poor, and to train lawyers who will start by serving their clients with a regard for prop-
er behavior, a modicum of necessary skills, and some confidence in themselves as
professionals.

But the law school is changing and will change even more. When the law schools begin

to act as though they are parts of the practicing legal profession, then the law student,
like the medical student, will begin to see himself as a future member of the profession -
in fact, as a fledgling lawyer. Clinical teaching is the way of putting the law student in
this frame of mind and to accustom him to taking on the responsibilities that will bear on
him. It is the indispensable means of showing the fledgling lawyer how to behave with a
client and how to use certain sgkills. Clinical teaching will result in law schools turning
out lawyers, rather than law school graduates. This is what professional schools are for
and this is what the public needs.

The implication of all this is that all law students will have a clinical year before grad-
uating from law school. It is to be doubted whether the law schools can accommodate
anyone other than the person who at least starts his law studies expecting to become a
practicing lawyer. Law schools have done more than enough of casually turning out law
graduates, and are now experiencing an even bigger flood of would-be law graduates, not
would-be lawyers. There is enough to be done to train lawyers without having the law
school provide a multiplicity of curricula and degrees. As the message gets around that
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the purpose of going to law school is to become a lawyer, a substantial burden of surplus
students will be removed from the law school in a few brief years. Such students will
either not go to any graduate school, or they will find one more appropriate to their
non-professional leanings. 1 am certain that the university will find some way of accom-
modating these, without continuing the present distortion of the law school and its role.

Of course, the law school should welcome all who qualify and are interested in taking the
academic and clinical parts of the curriculum. If some do not practice after graduation,
that will be their choice. But the possibility of such a choice will not be permitted to
form the curriculum of the law school. The curriculum of the law school should be made
on the assumption that the student will practice, not on the assumption that he may not.
The latter is no basis for any professional curriculum. It is a license for having each
teacher pursue his interests without much regard for institutional cohesion, direction,
and efficiency. It is a fine basis for an academic community elsewhere in the university,
not for a law faculty.

The year's clinical work in the law school should have a heavy exposure to criminal law,
juvenile law, and to the legal problems of the ordinary man. Why? Because these
areas of the administration of justice coniinue to receive insufficient attention and re-
sources, and because clinical teaching in law schools provides at least one good way to
give these areas additional attention and resources. Providing manpower in these areas
of great need is a responsibility of the law school. Moreover, these are excellent areas
in which to practice and acquire non-academic skills, under proper supervision. They
are unsurpassed as areas in which to learn professional behavior with clients apart from
consideration of fees.

In addition to clinical work for all students before the first law degree, it will be nec-
essary to create in some law schools a number of post-graduate internships for one or
two year periods. These should be in areas of great public importance and need. These
internships should be subsidized by public funds. Again the criminal and juvenile law
areas would be likely to be chosen. There might be some in the administrative law field
in so~called public interest litigation. Graduates of these post-graduate programs should
provide personnel for these fields of importance and also for law teaching. Examples

of these kinds of programs already exist in the Georgetown University Prettyman Fellow-
ships and in the other post-graduate internships which were modelled on thisg program,
More attention is due to the ways and means of educating and training law teachers -
much more than has hitherto been given to this important problem. These remarks can-
not do more than call for study and action on the matter.

Finally, the law schools will have to take responsibility for the creation of programs to
train subprofessionals to help lawyers in their job by taking over some of their tasks.
These ought to be joint programs with two-year and four-year colleges. A substantial
part of the training of such subprofessionals should be side by side in clinical work with
the lawyer-to~be, just as nurses learn how to do it in the same hospitals where the doc-
tors are trained.

These are the directions to be followed in charting changes in today's law schools, if the

public is to be more adequately served, and service to the public is the first duty of any
profession,

202




-8~
LEGAL EDUCATION IN THE UNITED KINGDOM

A note on the Ormrod Report by Philip A. Thomas, Lecturer in Law, University College,
Cardifi, Wales

University legal education in the United Kingdom received a considerable fillip this
spring with the publication of the Ormrod Report. Amongst the committee's terms of
reference was the function to consider and make recommendations upon training for a
legal professional qualification in the two branches of the legal profession. (The United
Kingdom operates a split legal profession, divided into solicitors and barristers. )

The Report indicated that in other countries legal education is conducted almost entirely
at university law schools and that entry to the profession is almost always by way of
acquiring a university law degree. Partly for historical reasons this is not the case in
the United Kingdom where 60 percent of solicitors and 20 per cent of barristers now
being admitted are not law graduates. The committee was pleased to be able to note
that the profession was emerging from the chrysalis stage of reliance upon apprentice-
ship and moving towards the acceptance of university training as a prerequisite for ad-
mittance to practice. This in turn raised a fundamental problem for the universities
which may be defined as that of combining the education which is necessary to enable a
person to follow a "learned" profession, with instruction in the skills and techniques
which are essential to its actual practice.

The committee suggested that the methods of qualification should be restructured as
follows: 1) the academic stage; 2) the professional stage, comprising (a) institutional
training and (b) in-training; and 3) continuing education or training. Space allows me
to focus solely, and then only briefly, on the institutional training. It is stated that the
main function of the course is to help the student to adapt his academic knowledge to the
conditions of practice by introducing him to the practical skills and techniques of the
law and acquaint him with knowledge in other fields which will be of particular value in
practice. This course should last about 40 weeks and be comprised of three main ele-
ments: 1) practical exercises; 2) some additional 1aw subjects; and 3) non-law subjects
of special concern to legal practitioners. The emphasis will be on the problems of
practice and how they are solved and maximum contact with practitioners of all kinds
will be encouraged. The possibility of experience with legal aid and advice clinics will
also be explored while co-operation with other disciplines such as business studies,
sociology and forensic medicine will be vigorously promoted.

One interesting point was that the majority of the committee recommended that this
vocational course should be attached to the universities. Unlike the United States of
American there is a traditional antithesis in this country between "academic' and ''voca-
tional", "theoretical™ and "practical' which has divided the professions from the univer-
sities in the past. This suggestion, if accepted, should allow the university three year
LL. B. programme to remain substantially unaltered in its pure theory of law approach.
At the same time the fourth year of practical training, centered at the university, should
have beneficial effects both on educators and practitioners. Perhaps its most important
contribution will be to draw the two groups closer together in the common goal of pro-
viding the best form of legal education for our students.
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Vol. IV, No. 5, November 1971
Prefatory Note

Because of its importance to clinical legal education CLEPR is reprinting Dean McKay's
article from Trial Magazine, July/August 1971, Vol. 7 No. 4.

The Trial Lawyer and . . . LEGAL EDUCATION
by Dean Robert B, McKay, New York University School of Law

The public image of the trial lawyer, shaped by the turgid histrionics of television and
motion pictures, is almost entirely wrong in its impression that the lawyer's principal
weapons are hombast and guile and that his life is full of high drama.

What the public fails to comprehend is that success in the courtroom requires understand-
ing of nearly all areas of substantive law, mastery of the rules of procedure and evidence,
and careful gathering and marshaling of facts.

The aims and methods of legal education are also commonly misunderstood. Contrary to
popular belief, law teachers are not generally engaged in speculative research into matters
of no moment, and law students are not generally committed to strident protest and noisy
confrontation. The seldom-perceived reality is that most law teachers have escaped from
the ivory tower (if ever there imprisoned) and are devoting their considerable skills to the
enlargement of social justice and to the improvement of those aspects of daily life within
reach of the law.

And the law students, while surely less quiescent than in other times, have turned their
new energies to serious reexamination of the goals and methods of legal education and the
iegal profession itself. Sureiy, these manifestations of concern for the world outside and
the role of law in reshaping it deserve understanding and encouragement.

Misapprehension of goals and methods of trial lawyers and of law schools is not limited to
the noniegal portions of our social order. A failure of understanding exists within the
legal system itself, even between trial lawyers and legal educators. At the very least we
should try to understand each other, whatever may he the failings of perception outside the
profession,

It is the purpose of these comments to begin the process of interpretation.
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It is sometimes said that trial practice is a specialized branch of the legal profession.

But that view seems to me wrong because toc narrow. Even though advocacy before judge,
jury, or administrative tribunal does call for special skills, that is only the tip of the ice-
berg of legal talent essential to the success of the '"compleat' trial lawyer.

The advocate who earns the accolade of "trial lawyexr' must be able to work with sure
kmowledge in fields of law as disparate as corporations, commercial law, securities regu-
lation, antitrust, estates, domestic relations, tort claims, and criminal matters. He must
be at home in law and equity, with juries and judges, and before administrative panels. He
must be able to choose the proper court, federal, state or specialized, and to work his way
knowledgeably through the disparate rules and regulations peculiar to each.

Most important of all, he must prepare his case so thoroughly that he can provide the trier
of the facts with every relevant bit of evidence while excluding the extraneous and giving the
whole a shape more coherent than the untidy arrangement of facts in their natural state.

Truly, the trial advocate is a generalist who requires for success every skill known to the
law.

Law schools do not ~ and cannot - teach all these skills in the time available, The law is
rich in its complexity, and requirements of trial practice are so insistent in their demands
that no law school can equip even its best students with all the skills essential to a success-
ful career of trial advocacy.

The wonder is not o much that law schocls cannot train an advocate in three years as that
they do so much so well. Most law students are able at graduation -~ or even before - to
research frontier problems of the law in subject-matter areas in which they have had little
substantive training, They are also ordinarily able to make appellate arguments on points
of law, even before sophisticated tribunals,

It is no denigration of students or of their schools to state that they are seldom competent
to undertake the more difficult task of providing adequate representation to a client in a
trial setting.

Questicns naturally arise: Can the law schools do more? Should they attempt more? In
suggeating that we can add and should do more, however, I do not by any means argue that
legal education can be turned around to provide certifiable specialty training for trial
advocacy upon graduation.

Debate over the amount and nature of "practical' training that should be offered in law
school is not new. But the focus of the discussion has shifted dramatically. Until well
into the twentieth century most American lawyers gained their original knowledge of the
law through some kind of appreutice training, most of it not much good. Even when there
was a veneer of academic training in a law school, it was ordinarily thin and often poor in
guality.
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In natural reaction to the manifest deficiencies in legal training, the wniversity law schools
became increasingly academic and sometimes even scornful of the more pragmatic aspects
of preparing for the practice of law. The notion that law study should be primarily limited
to the classroom and the iibrary so dominated American legal education that a post-World
War II challenge to these principles was easily defeated by the legal education group.

Thus, the case method of instruction and the Socratic method of teaching became ever more
refined and seemingly beyond challenge ~-- at least until the late 1950's.

When students, often joined by younger faculty members, began to inquire into the es-
tablished ways of doing things, new conceptions of Jegal education quickly emerged. There
were not many who favored a return to the old apprenticeship schemes, which had not
worked very well, Nevertheless, there was in those plans a kernel of educational wisdom
out of which new plans for the future could be developed.

The core idea that was new, although with many variations, was the insertion of clinical
training direcily into the educational program of the law school, including a significant
amowunt of advocacy training.

The new clinical training was distinguished from apprenticeship fraining, and even from

law student ""assignments” to legal aid offices and prosecutors’ offices, by the fact of

faculty supervision of the clinical work and the award of academic credit for successful
completion. However useful the earlier apprenticeship training had been in many individual
cases, inadequate supervision by busy prosecutors, defense lawyers, and other practitioners
had made these attempts to provide practical experience unsatisfactory for educational
purposes,

Moreover, the assigninents too often included nonlegai makework or repetitive functions of
little educational value. Clinical training, at least at its best, promises to overcome these
difficulties in large part - although at a price. Lef me first explain the promise and then
outline the problems, all of which I hope and believe are solvable, some with diligence and
othevs with money.

Clinical training as part of a law school program requires two ingredients for success.

First. The problems preseunted for student solution must be real problems, whether in-
volving preparation of pleadings, writing of briefs, or representation of clients before ad-
ministrative hoards or in courts. In the case of direct client representation by law stu-
dents it has often been necessary to seek rule cnanges to permit representation by a non-
lawyer, usually in minor matters and often with a member of the bar present and techni-
cally assigned to represent the client.

Many jurisdictions now permit student practice to this extent, as detailed in a pamphlet of
State Rules Permitting the Student Practice of Law, published by the Council on Legal
Education for Professional Responsibility in the spring of 1971, CLEPR has been the body
most active in seeking extension of clinical training through grants to individual law schools
and general promotional activities.
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Second. The clinical training program must be part of the academic program of the law
school, with, at the minimum, active and regular supervision of the field work by one or
more members of the faculty. Not only must the work outside the law school be super-
vised by someone from inside the institution, but ordinarily, in addition, there should be
periodic seminar-type discussions at which the involved students compare and evaluate
their experiences.

Only by rigid insistence on these academic controls can there be any assurance that
learning is taking place. Only then is it possible to justify the award of academic credit
in recognition of the substantial investment of student time required to make clinieal
experience meaningful,

The problems in developing a clinieal program are apparent. The short of it is that if
the program is to be successful, it requires a genuine faculty commitment to the essential
supervision, and new sources of financial support.

It is all too easy for faculty members to lose their enthusiasm for clinical training when
they find that the supervision is less ego-gratifying than classroom teaching, requires
commitment outside the physical repose of the iaw building, and is not likely to lead to
publishable research. Moreover, while student contact is increased, it is with a small
number of students; the faculty~-student ratio should ideally not be more than eight or ten
students to one teacher.

This, of course, suggests the other principal problem. Clinical education is costly
education, as our medical colleagues have long known. In a period when university bud-
geis are more often reduced than increased, it is hard to find new money for educational
experimentation, particularly where opinion on the merits is still divided,

CLEPR, with an initial grant of $6 million from the Ford Foundation, has funded experi-
mental programs in a number of law schools, while making it clear that continuation must -
be from other funds. Efforts to secure federal funds have so far been unsuccessful, Al-
though Title XI of the Higher Education Act of 1965 included an authorization for clinical
training funds, no funds have yet been appropriated.

The question remains: Do clinical programs offer the best reconciliation between the
training needs of the trial lawyer and the training capacity of the law schools ? I believe so
and therefore urge the trial bar to support weil-supervised clinical training programs,
including the funds necessary to insure success.

The favorable view just expressed is not shared by all, either inside or outside the academic
community. The only point entirely clear about legal education at the present time is that
theory and practice are in a general state of flux.

The subject-matter conteat of first-year courses has been considerably altered even
though course names remain generally recognizable. After the first year, courses and
seminars are largely elective at most law schools, which means that student programs are
much more individual and that there is no "standard" graduate.,
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But the most dramatic change is in the clinical programs which have appeared at nearly
all law schools in 5 variety of shapes and sizes. No more recently than 1968 there
were almost none. Now the range is from a full semester of off-campus work with a
public interest law firm in Washington to the more nearly traditional {but highly effec-
tive) programs in the criminal courts, sometimes with an established legal services
program, sometimes through preparation of cases assigned to faculty members.

In between the range of subject matter is particularly remarkable - inciuding at one
school (my own) consumer protection, juvenile delinquency, labor relations, prison
counseling, police work at the precinet level, and women's rights, as well as more
traditional forms of clinical work with defense counsel or prosecutors in criminal
matiers.

The resistance to clinical training that remains in the law schools depends principally
on the view that law schools are well equipped to provide academic training in a class-
room setting, but are much less likely to be successful in providing effective "practi-
cal' training outside the law school. The problem is real and must be overcome if
clinical training is to become a permanent feature of legal education, as I believe it
should.

Disquiet with present legal education is very strong, however, and there is a restless
eagerness to seek more realistic preparation. It is likely that neither faculty nor stu-
dents will any longer sit still for return to the conventional classroom methods as the

exclusive means of communication between law teachers and law students.

We should have learned something useful about reievance (a2 much-abused but useful
word) in the recent past. It would be too bad to return to a partially discredited past
without first making an earnest attempt to succeed in the new programs that many
teachers and students have found so exciting.

Justice in the American courtroom deserves the best training available from the iaw

schools. K that best is clinical, even if expensive and difficult, we should not hesitate
if it is also right.
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STATE RULES PERMITTING THE STUDENT PRACTICE OF LAW
by Alan A. D'Ambrosio, stitute of Judicial Administration

In late 1970 the Institute of Judicial Administration conducted research for the Council on
Legal Education for Professional Responsibility which resulted in the publication of a
brochure entitled "State Rules Permitting the Student Practice of Law: Comparisons and
Comments. " The text contains a summary of the various provisions for student practice
in the states as of the end of 1970 with some comment on individual details. Several
appendices were included which contain a summary of the rules in chart form, an anno-
tated bibliography and reprinte of the texts of the rules and statutes.

Concomitant with an increased interest in clinical education in the iaw schools has been
an increased acceptance and authorization of student practice by state legislatures and
courts. This increased activity has made necessary a supplemental report in this News-
letter, summarizing the new and revised rules which have gone info effect since the pub-
lication of the 1870 brochure. Nine jurisdictions have recently made provisions for or
revised their existing authorization of student practice, i.e., Connecticut, Louisiana,
Massachusetts, Mississippi, New Jersey, North Carclina, North Dakota, Texas and
Washington, The summaries that follow are meant to highlight the major provisions of
these rules and do not purport to be a substitute for a careful reading of the texts to
determine individual variations and exceptions.

Connecticut. The judges of the Superior Court adopted a rule concerning "law student
interns" effective September 1971 (Practice Book, §42 A). An eligible law student may,
under the supervision of an attorney admitted to practice in Connecticut, represent any
person, appear before any court or administrative tribunal and prepare the necessary
documents and pleadings in any matter. Appearance in court is subject to the approval
of the court, the supervising attorney and the client. In order to be eligible to appear
pursuant to the rule, the intern must be enrolled in an American Bar Association-ap-
proved school, have completed three semesters of legal study and be certified by the
dean of hig law school. He may appear on behalf of an indigent client or work in conjunc-
tion with a private attorney, a legal aid office or public prosecutor. The rule calls for
the establishment of a Iegal internship committee to examine the operation of the program
and receive complaints and suggestions.

Louisiana. The Louisiana Supreme Court promulgated a rule in March 1271 authorizing
student practice (Sup. Ct. Rule XIV-A). An eligible student may represent the state or
an indigent person before any state court or administrative tribunal in a civil action in
which there is no attorney's fee and in all criminal matters, if he receives the written
consent of his client and the supervising attorney. He may also prepare pleadings, briefs,
and other documents. The authorization is, however, limited to participation in a clini-
cal program conducted and supervised by the student’s law scheol. The Supreme Court
has also established certain individual criteria for eligibility, which include enrollment
in an American Bar Association-approved law school in Louisiana, completion of four
semesters of legal studies, certification by the dean of the law school and the taking of
a prescribed oath to uphold certain professional precepts. The supervising attorney
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must be admitted to practice before the Supreme Court of Louisiana and be approved by
the dean of the law school under whose program the student participates.

Massachusetts. The Massachusetts Supreme Court revised its rule in late 1970 to pro~
vide increased opportunity for student practice (Sup. Ct. Rule 3:11). Previously the
court had permitted students to appear on behalf of the Commonwealth or an indigent
defendant in a criminal proceeding held in any district court. Under the revised rule the
Justices of the Superior Court are given the discretion to permit student appearances on
behalf of the state or an indigent defendant in a criminal proceeding in their court in
which a motion for a new trial, an appeal for a review of a sentence or a petition to
authorize a defendant's pretrial release on his personal recognizance is at issue.

Mississippi. Mississippi passed legislation allowing law students to engage in the limited
practice of law in March 1971 (Chap. 466 of the Laws of 1371). The student is authorized
to practice as though admitted to the bar while participating in a clinical program estab-
lished at his law school, except that all documents of record must be sighed by an attor-
ney licensed to practice in Mississippi and all activity in court must be in the presence of
and under the supervision of a licensed attorney. The student may work with cither an
elected public official or an attorney engaged in private practice in the state for at least
ten years. Legal interns may not argue cases before the Supreme Court. The act sets
forth certain individual eriteria for eligibility. The student must be enrolled in a Mis-
sissippi law school, have completed two-thirds of the requirements for graduation and
take an oath to adhere to certain standards of conduct. The judge administering the oath
must also issue a court order indicating that the requirements of the statute have heen
satisfied and authorizing the student to engage in the practice prescribed.

New Jersey. The New Jersey Supreme Court amended its rule effective September 1971
greatly expanding the opportunities for student practice (Sup. Ct. Rule 1:21-3 (c)). Prior
to the amendment, a student was limited to appearing in certain specified courts on be-
half of an indigent person referred to him by a legal aid office. The present rule deletes
the requirements that the client be indigent and that referral be made by legal aid, It
permits the student to appear before any state court or agency under a program submitted
by either his law school or a legal aid office and approved by the Supreme Court.

North Carolina. A provision of the rules and regulations of the North Carolina State

Bar (884-8) permits law school students participating in legal aid clinics to represent
indigents. The provision does not provide further guidance as to requirements for eligi~-
bility, activities authorized or supervision required.

North Dakota, The North Dakota Supreme Court promulgated a student practice rule,
which became effective in September, 1971. The student is authorized to appear subject
to the approval of the client, supervising attorney and opposing counsel, before any state
court or administrative tribunal in any civil or eriminal matter, prepare pleadings,
briefs and other court documents, and assist in the preparation of applications for post-
conviction relief in cases in which the right to counsel is not guaranteed by the constitu-
tion. The student may work under a state prosecutor or supervising attorney admitted
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to practice in the state and approved by the dean of the law school. In order to be eligible
to appear under the rule, the student must be enrolled in the University of North Dakota
Law School, have completed four semesters of legal stndy and be certified by the dean of
the law school and an attorney designated by the Supreme Court.

Texas., The Texas legislature enacted a statute effective August 1971 authorizing law
students to assist licensed attorneys in the trial of cases (Tex. Rev. Civ, Stat. §3, art.
320-a-1). Actual practice under the enabling legislation will be governed by rules and
regulations to be promulgated shortly by a committee composed of State Bar and Junior
Bar Association members, subject to the approval of the Supreme Court. The legisla-
ture did, however, set the minimum standards for student practice. An eligible law stu-
dent may file instruments and motions and appear before any state court or administrative
tribunal, provided that he is accompanied by an attorney licensed to practice in the state.
In order to be eligible to participate, the studenf must be enrolled in a law school approved
by the Supreme Court of Texas, have completed two-thirds of the credit hours required
for graduation and be approved by the presiding judge of the court in which he wishes to
appear,

Washington. The Supreme Court of Washington promulgated a student practice rule which
went into effect in ifs present form in May 1271. [Rule 9 of the Ruiles for Admission to
Practice Law). An eligible law student or recent graduate may represent any person or
the staite before the frial and superior courts of the state in both civil and criminal mat-
ters, advise his client and negotiate on his behalf and prepare pleadings, briefs and other
court documents. The student must work under the supervision of a member of the Wash-
ington State Bar Association who has practiced law for at least three years and who will
maintain direct supervision over the practice of the legal intern. In order fo be eligible,
a student must be enrolled in an approved law school, have completed two-thirds of a
three year course of study or five-eighths of a four year course of study and have the
written endorsement of his law school dean. The student must file an application which
contains the name of the supervising attorney and his signature, indicating his willing-
ness to assume respongsibility for the student. The bar association must then indicate

its approval or disapproval of the application and forward it to the Supreme Court which
issues or refuses to issue the limited license to the student. The present rule will ex-
pire in December 1973 unless extended by order of the Supreme Court.
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CLEPR HOLDS WORKSHOPS ON LIFE AND TIMES OF THE
CLINICAL LAW PROFESSOR

On October 8 and 15, 1971 workshops on the life and times of clinical law teachers
were held at CLEPR's offices in New York City. Participants in the two day-long
conferences were: Cushman Anthony from the University of Maine; David Binder from
UCLA; Richard Carter from Catholic University; Kenney Hegland from the University
of Arizona; David Hood from Wayne State University; Arthur LaFrance from Arizona
State University; Annamay Sheppard and Michael Lang from Rutgers University-
Newark; William MacPherson from the University of New Mexico; William MecAninch
from the University of South Carolina; Michael Meltsner from Columbia University;
Thomas Murphy from the University of Cincinnati; David Rosenberg from Boston
University; John Urso from the University of Detroit; Dominick Vetri from the Univer-
sity of Oregon and Stephen Wizner from Yale University.

The workshops were organized and written up by Peter Swords, a Program Officer at
CLEPR. CLEPR was represented as well by William Pincus, President and Betty
Fisher, Program Associate,

The workshops undertook to explore the position today of the clinical law teacher from
the standpoint of his relations with his fellow faculty members and his relations with
his students. Both the satisfaction and frustrations of the jobs were exposed.

To summarize at the start, it was the participants' general opinion that, viewed from
the standpoint of the whole law school program, clinical work in most schools has not
yet achieved full recognition in all quarters. It was reported that the majority of
traditional faculty members remain largely unconcerned about their school's clinical
programs. In contrast, however, student interest continues at an extremely high level
and Deans, in distinction to their faculty's indifference, vigorously puff their clinical
inpovations to their alumni and prospective student applicants,

Each attending clinician enjoys his job immensely, Most of them came from practice
backgrounds and maintain an active interest in the excitement of the litigation experi-
ence. For many the actual trying of cases is the ultimate reality fo being in the law
whether as a teacher or a practitioner, Clinical teaching allows them to continue in
this field. At the same time it was agreed that one of the major attr actions to clinieal
work is the ability to keep one's feet in two camps - the academic world of reasoned

reflection and the real world of practice.
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As much as they enjoy practice, many participants reported that perhaps the greatest
satisfaction of their work lies In the close personal and teaching relationships that they
have developed with their students, To watch a student find out that the practice of law
is interesting and discover that he is capable of being 2 lawyer and then to observe him
grow in confidence in handling matters was said to be tremendously moving. Equally
gratifying is to see a classroom C student finally find a way fo display and develop his
abilities.

From these and similar experiences many clinicians have developed an interest in pure
pedagogical questions: how does a person really grow? how much experience does a
student need to be able to absorb more knowledge? what can you do to motivate the
passive student?. Participants who taught both traditional courses and clinical courses
noted that these processes are rarely observed in traditional classes. It was suggested
that traditional legal education with its emphasis on substantive expertise may have lost
contact with the really profound problem of how people learn. It was further suggested
that a fundamental rationale for clinical work to be in law schools is to raise again the
basic pedagogical questions concerning how people develop and become more mature
human heings and professionals at the same time,

Several participants observed that the opening up of career alternatives to students who
might otherwise be unaware of the possibilities of practicing in these areas is gratifying,
Considerable satisfaction is also derived from bringing the outside world into the law
school. Faculty and students are made more aware of what is going on in the actual
development and administration of the law in their local jurisdiction. Several participants
told of providing to traditional professors for useas hypotheticals. in their classes actual
cases derived from their clinical program's practice. Furthermore, a number of tradi-
tionalists have been persuaded to add clinical components to their regular courses,

All, however, is not roses with clinical legal education. Wide consensus existed among
the participants that the major frustration plagueing the clinical professor is having too
much to do. While clinicians enjoy being in both the academic and practicing camps this
gives rise te a considerable burden - simultaneously being responsible for running a law
office and serving clienis and teaching law students. A number of clinicians are respons-
ible for large caseloads and find that the necessity for them to function as office managers
goes at cross purposes with their teaching efforts. In addition to these responsibilities
many clinicians reported that they must spend considerable time developing good rela-
tions with the local bar and judiciary. Further, constant attention must be given to pre-
paring reports for and applications to various funding agencies. All of this is naturally
compounded in situations where the clinical professor has teaching respousibilities in the
traditional curriculum. In these cases several participants stated that they spend pro-
portionately more time preparing for their traditional courses than they do on their
clinical work to the latter's detriment. With all this, many find difficulty in keeping up
with developments in their areas of interest. In this connection some resentment was
expressed for traditional professors who get paid more for working on a nine-month

basis than clinicians who are hired to work for an academic year. While traditional pro-
feasors are able to take summer jobs to supplement their incomes, most clinicians have
to operate their programs all year long.
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Experience with local judiciaries varies. Some judges are enthusiastic about law
students appearing before them and take, for instance, an active interest in critiquing

a student's performance after a proceeding has terminated. Other judges are less recep-
tive to law students seeing them as part of a cadre of legal service lawyers for whom
they have little use.

During the two days considerable discussion was held concerning the clinician's relation-
ship with the rest of his faculty. Many agreed that faculty indifference to clinical work
is the essential key to the relationship. Traditional faculty members aren't hostile to
clinical work; they simply do not care about it. So long as it keeps students happy and it
does not encroach upon their activities they have little concern about its existence, It
was suggested, however, that as clinical work demands more credit and a bigger piece
of the law school budget hostility will obviously develop. Furthermore, as more high
quality lawyers are put on the faculty the level of activity at the law school is going to
rise. Many traditional faculty members have selected a role for themselves which keeps
them away from the conflicts and confrontations which are the life blood of the clinician.
As law schoo!l faculties become increasingly dominated by active clinicians tradition-
alists will inevitably become threatened. Under present circumstances, however, several
participants complained that it is extremely difficult to persuade faculty members with
expertise relevant to their program's practice to provide input to their projects.

In this context it was asserted that in view of the difficulties of conducting a good clinical
program it was important for a clinicianto feel confident in his position.  This depends
to some degree upon his security at the law school and his prestige among his colleagues,
Discussion about the need for clinicians to teach traditional courses was pertinent to
these considerations. Several participants resented having to do so to the extent that it
was necessary in order to prove themselves, for purposes of tenure appointment and the
like, in terms of traditional teaching values. It was pointed out that if clinical work is to
develop into a meaningful teaching methodolo gy it is going to have to be measured on its
own merits. Effective method follows from the true nature of the enterprise and not from
prejudices and preconceptions derived from other and quite different undertakings. Never-
theless, it was agreed that current political realities of clinical education made it nec-
essary for many clinicians to accept traditional teaching assignments. Furthermore,
most of the participants who teach traditional courses do so in areas directly related to
their clinical work, for example, crimina! procedure and evidence, and all have enjoyed
the experience. As already noted, however, such assignments add a considerable burden
to clinicians who have more than a full time job in adequately directing and supervising
their clinical programs,

Related to these considerations, an interesting issue arose concerning the need to develop
materials and methods for teaching the lawyering process. One participant cited the lack
of such aids as a primary frustration. It was suggested that clinical law teaching should
develop general concepts that govern various lawyer's skills such as interviewing, counsel -
ling and the like. Students and lawyers should have an express understanding of the con-
trolling psychological and sociological principles and be able to synthesize them into their
practice. In contrast, it was suggested that the lawyering process was an art and not a
science and that much of its worth could be lost by dissecting and academicising particular
skills. Note was made that nobody has been able to use trial practice type books with any
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great success. These skills cannot bs learned by teaching canons, They involve very
sensitive, human situations and have fo be taught like the old craftsman taught his appren-
tice, and this, it was asserted ""does not involve learning a bunch of rules.'" To learn these
skills students might better observe an attorney in the conduct of his practice with the
attorney constantly analyzing and explaining what he did and why he did it at each step as
the case develops, Students learn these skills best from the particular to the general and
not the converse. Several participants found that students are unable to bring a conceptual
approach io these problems until after they have had some clinical experience,

Much time was spent discussing students., Conferees explored the problem of what can be
done for the student who is poorly motivated-- lazy or passive. One way to avoid this
problem is to develop a reputation among a school's students that the program demands
extremely hard work. Such reputation may be supported during the interviews with student
applicants. Self-selsction processes will then tend to weed oui students looking for an

easy pass. One participant told of confronting during group meetings of his program those
students who think their clinical work is a waste of time. In the context of this position they
are urged to discuss in an open and candid manner thelr feelings about their profession and
their position in their profession., In this connection it was noted that one significant pur-
pose of clinical education lies in a student developing emotional strengih to handle a case-
load. A related problem involves third-year students in their last semester. With the
light at the end of the tunnel ¢learly visible, many such students are less active than second-
year students who hunger for relief from traditional classes. In any avent, most partici-
pants running programs where relatively little credit was awarded felt restrained from
asking students to do a great deal and in their opinion this considerably weakened their pro-
gram,

Several participants noted that a number of their students were not interested in becoming
invelved with the legal process or professional responsibility issues of their clinical experi-
ence. Rather they seem to be exclusively interested in learning the techniques of practice,
One program was described however in which as well as skills training it was consldered
critical to educate students to perceive accurately the institution and doctrines that operate
upon the client population which the program serves-- the urban poor. This is accomplished
in a variety of ways. Students are involved in the litigation process in courts where the poor
characteristically appear: domestic relations court, municipal courts, landlord-tenant
courts, and the like. Further when a student is given a case he is urged to seek after its
wider implications, An example was given of a case involving the serious beating of a
Puerto Rican boy by a pcliceman following a false arrest. The arrest was followed by a
juvenile proceeding that was belileved to be a cover-up for the apgressive activity. The
policeman failed to show up at the hearing that resulted in an adjourned disposition., On

the one hand this case could be considered merely as a tort action. But as the program
operates, the students were asked to lock into what the Inspection Division of the Police
Department did with the case when it came in and to find out as well whether the FBI investi-
gated the matter. Further, the students attempted to find out what the prosecutor's office

did when the report was filed with it. Thus the case was examined at the institutional level.
Students were asked to inquire into how law enforcement agencies function at tension points
in community relations. This inquiry takes place in individual meetings between the students
assigned to the case, the lawyer with whom they work, and the program's two full time
clinical professors. (In the program in question, students work with local Legal Services
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and Public Defender attorneys on several of their matters.) In some instances such
cases are brought to the attention of all the students in the program at a weekly seminar.

Many participants were surprised to find that students desire more hand-holding at the
start of their clinical experience than they expected. It was agreed that extremely close
and extensive supervision at the beginning of their clinical work goes a long way to
getting students started with productive attitudes.

Several participants complained about the tedium of being confronted with repetitious
questions by students during their case supervision. Several points were made in response
to this problem. To the extent that the questions involved matters that the students

should know about, they ought not be answered. One of the bad habits that clinical educa-
tion can check at the start of a lawyer's practice is his reliance upon the advice of other
attorneys rather than finding the solutions to problems himself, Furthermore, many of
these questions should be anticipated and covered in orientation sessions, Finally it

was suggested that experienced third-year students can be used to help students with
recurring questions of a simple nature.

The question of grading was discussed at some length. Several participants wondered
whether students should be graded at all on their clinical work. Others felt that there
were minimum standards that students should be held to before he is given a passing
grade. One participant described the following grading scheme: If the studeni meets
minimum standards of accountability and appears to be trying hard but demonstrates
little talent he is given a '"C'" for his clinical work. If he shows some level of excellence
and demonstrable competence in terms of his written product and how he handles the
matiers, he is given a "B". If he demonstrates the ability to merit a "B" and takes on
more than he is obliged to, he receives an "A" for his clinical work. On the question of
pass-fail several participants noted that students performing at a high level and interested
in achieving a high grade point average are penalized by this system.

The question of the place of clinical education and the clinical professors in the law
school world was a principal theme in both workshops. It was agreed that clinical teach-
ing was widely different from traditional teaching and that clinicians should assure that
it maintains its special identity. It was suggested that doubt about acceptance can be
quickly dispelled by looking to the students whose enthusiasm for clinical work across the
country grows apace, Merely by virtue of his position, the clinical professor becomes
the most popular man on the faculty. Unlike student interest in international law, pov-
erty law and environmental law, which in the past has waned after a few years, clinical
work appears to have struck a universal chord as more and more student bodies demand
clinical opportunities. Furthermore, as clinical work becomes more visible, the Bar's
interest in the student programs also seems to be growing. With increasing support for
clinical legal education from law schools' two major constituants-- students and the
Bar-- the future looks bright.
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Preface

The lead article in the November 5 issue of Res Gestae, a law student publication at
the University of Michigan, contained comments by the directing faculty and by students
involved in a new clinical program funded by CLEPR. These comments complement - -
the preceding renort of CLEPR's Workshops. We thank the editors of Res Gestae for
their permission to reprint this article.

CLINICAL LAW

Described by professors as "satisiying'’ and "very enjoyable" and by students as "inspir-
ing.)" "beneficial, "' "unbeatable" and "the greatest educational experience since kinder-
garten,' the Clinical Law Program, now two-thirds through its first semester, has
earned a unique place among law school courses.

According to students and teachers involved in the program, the course is more reward-
ing, more fun and much more work than most law school courses,

The program is located on the third floor of the Municipal Court Building on the corner
of Main and Huron. (Jack Garris is officed on the second,) The Clinical Program
shares offices with Legal Aid, The offices are at best functional. Students work in one
large room that houses a dozen desks and several typewriters, That room has the air
of a newspaper copy rcom at deadline time. Students are busy drafting complaints,
making phone calls and talking over cases. In addition to these office tasks the course
gets students into court where they present entire cases from opening statement to clos-
ing argument, including jury selection and cross examination.

Professors Jerald Israel and Joe Kalo, a 1968 graduate of this law school, are teaching
the course. Israel believes that students "almost without exception" have been enthused
about the program. A sampling of students confirms Israel's belief. :

Robert Pickett, a second year student, believes the program's success has been largely
the result of the entbusiasm generated among its members.

Students agreed that a major source of their enthusiasm was the practical nature of the
course. Mark Rosenthal pointed to the interesting and continually changing practical
experience the program gives, which he finds 100 times more inspiring than law school !
Paul Barreit said the program allows a student fo do the work of a lawyer "in every
respect.” Pickett finds the prograw is interesting because it gives a realistic view of
what it is like to practice law under pressure,

Chuck Silverman emphasized that the pressure is real because students have serious

217



responsibilities to their clients ~- compared to "o responsibility"\ in law school,

Good working relationships with fellow students and protessors is another key to the
program's success. Students eagerly help each other with cases. Pass/fail grading
removes grade competition. More importantly, a common desire to help clients and
learn in the process produces cooperation,

Students praised the approach Israel and Kalo have taken towards the course. Accord-
ing to Silverman, the Socratic method is not used, and students get helpful answers to
questions. One student said the professors "turned out to be much more friendly and
accessible' than expected. Another, who was afraid of Israel and "hated" him before
taking Clinical Law, now thinks he's "great" and "fantastic.'" Students in the program
are on a first name basis with "Joe' and "Jer,"

Students and professors agreed that the course has taken a lot of time. They also agree
that it has been well worth it. Mimi Bernstein, who finds the time demands of the pro-
gram sporadic, put in 60 hours one week, including several nights and all day Sunday.

Israel said the course has taken "far, far more" of his time than an equivalent number
of credit hours in normal courses. As a result he has had little time for research and
that on weekends,

Students have been forced to cut more classes than usual in order to make court appear-
ances,

The course has proved an effective teaching tool. Kalo said that it gives important
exposure to real trials which often don't follow the standard pattern of procedure which
is typical of mock trials. Students get valuable experience dealing with judges, prose-
cutors, other attorneys and clients. Kalo said they learn to evaluate clients in terms
of the information they can supply and their effectiveness as witnesses as a product of
their personality and credibility.

Israel sees the course as teaching skills in client counseling, negotiating, drafting and
appearing in court. Ability to negotiate with all government personnel is a goal, Much
negotiating is done with social work people and police and in one instance with a post
office official.

Silverman believes the course is most effective for teaching the technique of '""marshal -
ling facts.' Rosenthal, Barrett and Israel saw the appreciation and understanding of pro-
cedure taught by the course important.

The course has made Mimi Bernstein want to do trial work in practice. Before the
course she thought she would never want to be a litigator,

Israel fears some budding trial lawyers might be discouraged by one learning experience
of the course which he doesn't consider valuable. That is the frustrating art of waiting,
mainly for court appearances. Apparently this lesson is repeated mercilessly., Crowded
dockets are responsible, Israel recounted one Instance recently when he and a student
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arrived at the appointed time for a court appearance only to see the judge spirited away
to an arraignment at a hospital.

Future possibilities for Clinical Law do not seem to include an entirely clinical curric-
ulum. Though one student said he would go clinical all the way if he could other students
and the professors felt that structured law courses were a necessary complement to a
clinical program. Students generally felt 16 weeks of the program was sufficient.

Israel said that an all-clinical program would be prohibitively expensive because of the
inefficiency of teachers having to work individually with students on legal problems which
were similar but sufficiently different to reduire individual attention, such as jury sel-
ection., Such problems are economically dismissed by all-encompassing hypotheticals

in classroom courses. He also questioned whether there would be encugh teachers will-
ing to teach such a curriculum. Ane he explained that the substantive law learned in the
Clinical Program, though thoroughly learned, is too narrowly focused and doesn't give

a desirable broad perspective of the law,

Kalo believes the program has ironed out a lot of administrative details and will go more
smoothly next semester. Israel thinks the course should be full time and worth 12 to 15
credits, He hopes in the future it will be possible for some students to work with the
Prosecutor's office and he would like felony cases to be handled by students.

Warren Adler, another student in the course, hopes that the course will be expanded to
give everyone an opportunity to take it.

Israel does ncot think the course should be required since its usefulness depends largely
on an individual student's plans. Interestingly, he believes the course may he more
important for a student who plans to go into a plush corporate practice than for a student
headed for legal aid. The reason is that the corporate lawyer probably would not other -
wise get exposed to the type of clients and cases handled by the Clinic.

There are no present plans to expand the course. Surprisingly, however, its present
limited enroliment of 30 just about satisfies student demand. The course had approxi-
mately 40 nibbles last semester. Now will the fish who wanted someone else to test the
water jump in?
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Vol. IV, No. 7, December 1971

CLEPR ANNOUNCES GRANT TO COLUMBIA UNIVERSITY TO
SUPPORT A STUDY OF THE ECONOMICS OF LEGAL EDUCATION

A grant of $27, 000 has been awarded to Columbia University to be used by the School of
Law to conduct a study of the Economics of Legal Education. Frank K. Walwer, Assis-
tant Dean of the Columbia Law School, will conduct the project and will be assisted in
these efforts by Peter Swords of CLEPR. Gordon Gee has been appointed as Research
Coordinator for the project.

The study originated in part with conversations held during CLEDPR's Workshop on the
Economics of Legal Education on June 8, 1971, reported in Vol. IV, No. 3, September
1971 of the CLEPR Newsletter,

Because of CLEPR's efforts to move law schools to a position of building the cost of
clinical programs into their regular budget, C LEPR has developed a strong interest in
the economics of legal education. Law schools and CLEPR share the same interest in
finding out as much as possible about how much it costs per student credit hour for
traditional legal education and for clinical legal education.

To get some reliable information on this and closely related matters, approximately
nine law schools will be selected and studied. The selection will include schools rep-
resentative of broad categories such as state or privately-supported institutions. Each
school's history will be reviewed and income and expenditures will be carefully traced
to determine their rates of growth. Figures elicited from schools belonging to one type
of law school will be combined into a single set of numbers to illusirate the circum-
stances of a '"representative’ law school. The identity of the law schools surveyed

will be kept anonymous.

Because of the small size of the sample, the study's results will not give a precise
picture of the economic facts of all American law schools. Nevertheless, it is antici~
pated that its findings will point to the general circumstances of most law schools and
provide a useful mode of analysis that each school might take advantage of in studying
its particular situation.

The study will be divided into five sections: One section will furnish a brief historical
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summary of American law schools, based on existing literature, bringing out, where
possible, financial aspects of their development. A second section will trace the growth
of expenditures and income of the nine law schools. Expenditures will be grouped into
seven functional categories: instructional costs, instructional support, administration
costs, library, student activities, financial aid and special projects. On-gife interviews
at the various law schools should help to shed light on the underlying reasons for the in-
crease in costs, From this information rates of growth for future expenditures will be
extrapolated. A similar analysis will be made on the income side, iracing the growth of
tuition and fees, endowment income, aluwmni and other private giving, and sponscred re~
search. Projections of rates or growth of future income will be developed. A third
section will develop the present costs of providing traditional legal education io a first-
year student, a second-year student and a third-year student. This will be done by
computing the cost of educating a number of actual students and extrapolating from these
results the average cost of first, second and third-year law students. A fourth section
will provide an analysis of the costs of clinical legal education programs. A brief
analysis of the cost of other new methods of legal education will also be included in this
section. A fifth and final section will make economic comparisons between various
alternatives of financing future legal education, and make some predictions as to pro-
jected expenditures and available income to meet these costs.

It is planned to complete the study and a report by the end of 1972.
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Vol. 1V, No. 8, January 1972

DO CLINICAL COURSES COST MORE THAN TRADITIONAL COURSES IN THE LAW
SCHOOL CURRICULUM ?

Preface

This Newsletter contains excerpts from the December 1971 Report of the Curriculum Com-
mittee on Clinical Programs of the New York University Law School, The fact that most
law schools have a clinical program or programs attests to the educational value of clinical
programs. However, there is occasional concern in some quarters about the cost of such
programs. The NYU Report is remarkable in that it is the first case we know of where a
law school has analyzed the cost of clinical programs in comuparison to other second and
third year courses in the law school curriculum, (See Section IV, below. ) The last
CLEPR Newsletter announced a CLEPR-financed study which will analyze these costs in

a number of law schools. The results of that study will be available at the end of this year,

* %k ok ok ok %

The faculty in the spring of 1969, acting on recommendations of this Committee, made a
far reaching though reviewable commitment fo clinical programs as an integral part of the
third-year J. D. curriculum. In this Report the Committee has undertaken to evaluate, in
the light of this School's subsequent experience with clinical programs, the premises on
which its earlier recommendations were based. The Committee's purpose is to make
general and specific recommendations relating to the long-term role of clinical programs
in the J. D, curriculum.

I. The 1969 Committee Report and Subsequent Faculty Action

The Committee defined "clinical program' as a programmed educational activity involving
field work which is supervised and credited by the faculty. The Committee postulated that
clinical programs would be beneficial to the Law School in that they would provide after
the first two years of basic instruction more meaningful opportunities for instruction in
the lawyer's role as fact-finder, counsellor, advocate, negotiator, and draftsman; would
be an important motivational factor for students in the third year; would enhance the Law
School and University's service to the community; would assist students to make career
choices based on experience; and would assist the Law School to recruit exceptional stu-
dents. The Committee stressed the need for "balanced' clinical programs, i.e. offerings
covering a broad spectrum of professional practice and providing exposure to the range of
institutional interests within practice areas. The Committee cautioned against the School's
direct invelvement, via clinical programs, in controversial causes, and recommended
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that students’ activities in clinical practice situations normally be under the auspices of
reputable and experienced law offices or other agencies, The Committee also saw a need
for granting credit for some or all clinical programs on an ungraded ('‘pass-fail") basia,
It was of the opinion. that it would be unwise and inequitable to compensate students for any
- credited field-work component of a clinical program and it suggested that the better ap-
proach would be to provide scholarship or loan assistance to students who could not other-
wise undertake clinical work,

The Commitiee was strongly of the opinion that the "over-riding problem' in establishing
clinical programs was that of "effective faculty supervision. " The Committee estimated
that effective faculty supervision in most clinical programs would require 2 student-fac-
ulty ratio not greater than 10 to 1 and, in certain intensive programs, 5to 1. Such super-
vision was egsential, the Commitiee reasoned, to relate clinical experience to educational
program, to assure that students would not become trapped in routine work, and to evaluate
performance. In discussing the question of who would provide such supervision the Com-
mittee stated: :

we congidered and rejected the idea of relying on part-time personnel
or "'clinical associates™ without full faculty status. Clinical programs must
be regarded in every way as comparable to traditional Law School offerings.
We mean by this that not only must the professors charged with overall re-
sponsibility for clinical programs have regular faculty rank; but that junior
personnel to the extent that they actually engage in teaching in such programs
must also have professorial, instructional or teaching fellow rank,

The Committee did not attempt to prepare a financial blueprint for clinical programs, but
it anticipated that students' selection of clinical alternatives would result in some reduc~
tion in the number of third-year seminars, In addition, although the Committee did not
believe that it was feasible, proper or desirable to mandate clinical work by existing
faculty, it conterplated that future faculty appointments would to some extent take into
account competence and desire to work in clinical programs.

On the basis of the Commitiee's 1969 Report the Faculty adopted the following policies:

1. That each third-year student be permitted to take up to six or seven
credit hours in each semester in clinical offerings, or in comparable
outside-the-clagsroom work such as Law Review:

2. That sufficient clinical programs be established for the foregoing
purpose as soon as practicable, with substantial expansion of clinical

programs te oceur not later than the spring 1970 semester;

3. That all clinical programs conform to the guidelines set forth in
the Commitiee's Report;

4. That personnel be appointed, with full faculty stats to the extent

recommended in the Committee's Report, who possess the special skill
and experience necessary to create, teach and supervise clinical work
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with at least one such faculty appointment being made as soon ag
possible in the spring 1969 semester:

* ok %k ok ok

IIl. Educational Value of Clinical Programs

The evidence presented to the Committee convinces us that the clinical experiment should
not only be permitted to continue, but that clinical programs should be both expanded and
more fully integrated into the curriculum of the Law School. We have reached this conclu-
sion because we believe that clinical programs serve an important educational function,
entirely consistent with, and complementary to the academic mission of this school. While
we recognize that these programs may have other values - e, g., satisfying student desire
for "real life" experiences, and making the School more attractive to high quality appli-
cants - we feel that these alone do not justify the substantial commitment to clinical work
we are recommending. We base our judgment on the belief that clinical programs have the
potential for solving significant problems created by traditionai legal education, namely,
the waning of student interest in academic pursuits by the third year of law school, and

the failure of law school education to prepare the student adequately for the variety of
roles he or she will play in practice. Our reasons for these beliefs are as follows:

1. The impact of clinical brograms on student motivation,

Perhaps the most important task of an educational institution is to create an atmosphere in
which the student wants to learn. All of us in the Law School community, whether as teach-
ers or students, are acutely aware of the fact that the traditional approach to legal educa-
tion has not been very successful in sustaining this atmosphere throughout the course of

the student's career. Despite the efforts which have been made in recent years to "modern-
ize" legal education through the adoption of a full elective program in the second and third
years, and through the development of specialized courses and seminars in areas of high
student interest, our students, at least by the third year, are for the most vart fairly un-
responsive, and seem content to perform the minimum of work required to satisfy their
obligations. The motivation of many, if not most students to respond to an uninterrupted
diet of casebook and classrooms seems to be exhausted in two years. ‘

Our clinical experience indicates, however, that the lack of interest in traditional courses
should not be taken as a lack of interest in learning., Clinical programs, offering students
the opportunity to deal with "live' clients and legal issues, seems to have been very success-
ful in regenerating their interest in the learning process. The difference between the clinic
and the classroom in this regard appears to be in the fact that the clinical setting gives the
student a direct and meaningful responsibility for his or her work product. No doubt there
are other factors involved. But whatever the reason, the nroblem of motivation, so dis-
cernible in the classrcom, seems not to be a significant one in the clinical setting.

It is important to stress that the students in most of our clinical programs have been de-
voting their time and energy to legal issues as complex and difficult as those which they
address in class. Whatever the subject matter of their field work, the students have been
repeatedly exposed to the same principles and practices which they have previously studied.
They have moreover, been exposed to them in a context often more challenging than before:
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the pending case is never quite so clear as the decided one; nor is it possible to excerpt
from such a case the issues relevant to some particular area of law. Students dealing with
live legal problems, therefore, must often confront uncertainty more directly than they do
in class, and must often bring to bear their knowledge in several fields of law to respond
adequately to the problem presented by a client. '

2. The use of clinical programa in exposing students to the problem of fact-determination.
An effective lawyer, as law professors constantly remind their classes, must be able to find,
organize and analyze facts, and to develop and express arguments or proposals to achieve a
client's objectives based on those facts., This is true whether those objectives are to stay
out of jail, to expand minority employment in congtruction trades, or to reform the financing
of local government. Despite their emphasis on the importance of facts, however, traditional
law school offerings seem to be far more useful vehicles for imparting a knowledge of, and
appreciation for legal principles than for creating a strong sensitivity for the difficulties
involved in applying those principles in practice. The reason appears to lie at least in

large part in the reliance of traditional courses on the appellate process, in which the

focus of attention i not on the fact-finding process, but on the wisdom of judges in applying
legal principles to facts already found. In such a setting, the student need not face the
arduous task of culling legally useful data, or indeed, the agony of having to proceed despite
the "fact' that the facts are imperfectly revealed. In the clinical setting, the student has

no such Twory.

3. The use of clinical programs to train students in the management of substantial projects.
Basic law school courses do not purport to teach students how to perform the important task,
so common to the practice of law, of working through a complex legal matter from its
inception. Whether the problem is the creation of a corporation, the study of the operation
of a public agency, or the preparation and advocacy of a piece of legislation, students in
two- or three-hour seminars are not organized to see such problems through. A clinical
program which sets as its goal a substantial and definite product can be a useful way to
develop the capacity of students to take a comprehensive view of legal issues, and to train
students to phase and economize their efférts so as to achieve an effective product in the
time available.

4, The use of clinical programs to increase the effectiveness of atudents in their early
years of practice. It is often said that the practical training of the young attorney is a func-
tion for the law firm or public agency to perform, rather than the law school. Whether or
not this proposition is theoretically correct, it ie not generally true in practice. Few grad-
uates will have the opportunity to learn how to pull together a wide range of legal orinciples
and methods or to develop and manage legal projects in their early years of practice. In
large firms or agencies, they will rarely see more than a small piece of any major nroject,
or piece of litigation. If they practice alone or in small, or over-burdened offices, there
may be no one to criticize their work.

Moreover, except in rare instances law firms, government agencies or other operating in-
stitutions must concentrate on maximizing output, and either cannot afford the time-consu-
ming task o review and editing the work of young lawyers, or have little interest in doing
so. Even if the will were present, very few practicing lawyers or government officials have
the patience or skill to help the young atiorney to learn.
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1f, however, learning is a primary objective, as it is in the clinical setting, litigation and
other projects can be managed g0 as to give the student assignments in all phases of the
activity., His work can be reviewed carefully, and he can be made responsible for additional
research or redrafting necessary to produce a quality product. At the same time, given
careful supervision the end product can represent a high level of professional achievement.

The student can, moreover, be made to examine his work in a broader perspective. Actual
practice is rarely objective, and while the young attorney can learn how to draft a pleading
or an agreement, he is not likely to be called upon to consider all sides of every question,
or to appreciate the potential and limitations of the courts and of other institutions or indeed
of lawyers themselves, The necessary atmosphere of inquiry is possible only when a pri-
mary focus is on the student's learning, as well as the client's needs. This focus can best
be assured in a clinical setting, in which all of those involved in supervision of the student's
work are committed to his or her intellectual and practical development, as well as to the
interests of a client or project.

The clinical program can assist the young attorney in another way as well. Students who have
experienced clinical programs here and elsewhere report substantial growth in their self-
confidence and in their confidence that lawyers can be effective in achieving socially useful
objectives within our system of institutions. Exposure to the law in operation frequently
forces students to readjust their view of what the law, and the role of the lawyer is, and

this in turn seems to make them somewhat better equipped to formulate their career goals,

IV. Cost of Clinical Programs

Cost is a frequently voiced objection to clinical education., We believe that this objection is
not well taken. In the first place, clinical programs vary greatly in terms of cost, as do
traditional law school courses. Secondly, it is clear that considerations cther than cost go
into the decision whether to offer a particular course or program; the Law School is, after
all, concerned primarily with the educational value of its offerings, and only secondarily
with whether offerings ''pay' for themselves. Thus there are many courses presently
offered which, when compared to the "average' course, are uneconomical. Clearly, a
price must be paid for the "luxury" of having small, specialized courses. We believe that
clinical programs must be viewed in this overall context,

Several observations are in order as to our cost experience to date with clinical programs.

1. Some clinical programs which have been offered are indistinguishable, in terms of cost,
from traditional offerings. Thus, a clinical program which involves a group of students
performing field work under the supervision of a faculty member is no more expensive than
any other course taught by him and taken by the same number of students, The same is irue
in the case of students assigned to outside agencies who return to school for a program-
related seminar conducted by a professor. Likewise, a clinical program superviged by an
adjunct professor need cost no more than a regular course taught by an adjunct professor.

2. Some clinical programs have invoived no instructional costs to the Law School. This is
the case where the faculty member receives no teaching credit for his supervisory work.

It is aiso the case where funding is provided by outside agencies, which would not otherwise
contribute funds for programs of the Law School.
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3. In some cases, 2 substantial price tag atisches to clinical efforts. This is particularly
true in programs which involve students in practice, and which require full-time intensive
guperviasion, This typa of clinical program, the so-called "in-house clinic', appears to be
the most expensive, At the same time, it is an extremely valuable model from the stand-
point of assuring adequate supervision. The question 18 whether we can afford this type of
program. In addressing that question we have assumed that a reasonable method of compar-
ing the cosis of educational offerings is to calculate these costas on a per-student, per-credit
hour basis. This is accomplished by estimating the proportion of the faculty or other staff
member's salary allocable to a course or program and dividing that figure first by the num-
ber of enrclled students and then by the number of credit hours which the course or program
carries. To illustrate, assume that a professor earns $25, 000, and feaches four three-
credit courses per year. The cost allocable to each courge would be $6,250. Assume
further that there are 25 students in each course. The cost of each course per siudent
would be $250. Since each course carries three credit hours, the cost per student per
eredit hour would be $83. 33,

To defermine the cost of Law School courses, we have analyzed data, prepared by the Univ-
ersity, which itemize course cogts for the academic year 1869-70. Part of our analysis
invelves & comparvison of costa by grade level. Thus, we have determined the total cost of
courses taken by first year undergraduate students, second and third year undergraduate
students, graduste students and a combination of graduate and undergraduate students. In
isolating these categories, we have arbifrarily chosen to designate courses as undergraduate
if they bad fewer than 20 per cent graduate students, and graduate courses if they had

fewer than 20 per cent undergraduates, with the balance being "mixed,

A, Total Costs
The total teaching cost for 192 courses (290 sections) was about $1, 240, 000. The total
number of student registrations was 15,533, of which 6,658 were graduate and 8, 875 were
undergraduates.

B. Cost Range .

In order to give the most accurate picture, we have analyzed the cost range in three ways:
the mean cost; the median cost; and the dollar range of costs in various categories. All
figures refer to the cost of courgses per student credit hour,

1. Range of Costs, All Courses
The data reveals a very wide range of costs among our courses. The least expensive course
cost $3. 79 per student credit hour, and the most expensive $781. 00. The median cést for
all courses was between $40 and $50,

Fifty-one of the 197 courses (26 per cent) cost $90. 00 or more, with a total of $227, 000
spent to educate 730, or 5 per cent of the students,

2. Range of Cosis, by Grade Level
As might be expected, the lsast expensive level of courses were first year courses. The
mean cost of these courses was $39.44: the median, $41. 00, and the doliar range from
$29. 56 to $50. 13.
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Second and third year undergraduate courses, and mixed courses, were close in cost. The
mean cost of the former was much higher ($106. 29 as compared with $78. 60); but the median
cost, perhaps a fairer figure, was $50. 78 for the former, and $60. 40 for the latter.

Graduate courses were less expensive than the two categories just mentioned, and, depend-~
ing upon how one reckons it, were no more expensive than first year courses: the mean
cost was $87.17, and the median $38. 46.

3. High Cost Courses
A total of 51 courses (26% of all courses) offered in 1969-70 cost more than $90. 00 per
credit hour. The mean cost of these courses was $218.40. The median cost was $166. 68.
The range of dollar costs was from $90. 91 to $781. 00.

4, Clinical Courses
As stated at the outset, the primary purpose of our study was to determine how clinical
programs fit within the cost scheme. Again, we can no more generalize about these courses
than we can generalize about the cost of traditional courses, as this study shows. The
following analysis, then, is of one type of clinical course - the in~house clinic, specifically
the Criminal Law Clinic.

Professor's salary (one-half annual teaching load) $11, 000
Supervising Attorneys (2) 35,000
Overhead (Estimated amount above that of regular facuity) 10, 000

$56, 000

The number of students involved is 32, making the cost per student, $1,750. Since each
receives 14 hours of credit, the cost per student credit hour is $125. 00.

It would seem proper to compare this cost with second and third year undergraduate courses,
A closer comparison could have been made if it were possible to isolate costs for teaching
third year students only, but this data is not available. It should be noted, however, that
aside from a few large (and therefore inexpensive) courses in which third year students
predominate in numbers, (e.g., New York Practice), most third year students are probably
involved in smaller, (and therefore more expensive) courses and seminars. In any event,
the $125. 00 cost per credit hour for the Criminal Law Clinic compares well with the mean
cost of second and third year courses ($106. 29), although it is far greater than the median
cost ($50. 78),

Perhaps the most useful comparison is between the Criminal Law Clinic cost, and the cost
of other high cost courses. As noted, the mean cost of those courses is $218.40, and the
median is $166.68. Forty-six of these courses were more expensive than the projected
cost of the Criminal Law Clinic. It might alsc be noted that the cost of the Clinic was the
same as the mean cost of comparative law courses, and lower than the median cost of those
courses.

It would appear, therefore, that clinical courses are, at least when compared with other
courses, not unreasonably expensive. Even where full-time supervising attorneys are
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required, the expense is well within our current cost range. It should be stressed, how-
ever, that the best way for the Law School to assure economy in this area (apart from
active grant solicitation) would seem to be to increase, over time, the capability of its
faculty to work clinically, and, where possible, to encourage the pooling of supporting
services for clinical programs.

V. Recommended Guidelines

* ok ok ok %

H. Financing of Clinical Programs

Earlier in this Report figures were presented which demonstrate that ingtructionel costs
for even the most expensive type of clinical program, the in-house clinic, are well below
the cost of nearly fifty conventional third-year offerings. If, as we believe, clinical inatruc-
tion ig a viable and important part of the School's educational program, then we can see no
reason why it should not be supported by Law School funds, .In fact to the extent that clini-
cal programs, unlike conventional courses, can generate part of their own funding, they
represent an economic asset for the School. At the same time, becanse of this variable
element of foundation and other support as well as the variations in instructional costs for
different clinical programs, it is difficult to place a dollar figure on the cost to the Law
School of underwriting clinical programs.

In 1969 the faculty, on recommendation of this committee, adopted the policy that each
third-year student should have the option to take up to ene-half of his or her program in
clinical offerings, i.e., up to seven credits in each semester, We believe this to be a
desirable goal, but it is one that we have not begun to approach. Presently, about nine
per cent of student credit hours in the third year are taken in clinical programs (approx-
imately 870 out of z total of 9500 credit hours). We believe that it is realistic to expect
a slight increase in this figure in 1872-73.

We recommend that the Law School budget be used to underwrite clinical programs in
academic year 1972-73 to a minimum extent of ten per cent of all third year student credit
hours, We also urge that continued efforts be made to obtain foundation and other support
for existing and expanded clinical programs. The dollar underwriting cost to the Law
School budget for 1972-73 will depend, of course, on the extent to which clinical offerings
can be increased and the extent to which outside aasistance can be obtained.

H#ok ko ok
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Preface

CLEPR staff considers Hofstra's law office an important example for clinical law teaching:
analagous to a teaching hospital in medical school. It is dedicated to teaching in an en-
vironment of high standards of professionalism, quality service to clients, and concern
for justice. We hope its story will be helpful to other schools operating, or contemplat-
ing the operation of, an in-house clinic.

THE STORY OF HOFSTRA LAW SCHOOL'S IN-HOUSE CLINIC

by Professor David K. Kadane*

Genesis

Hofstra Law School since its inception has conceived of its clinical program as an integral
component of the training of law students; and from the beginning it has heen thought that
a sound way to accomplish this, following the model of 2 modern medical school, would
be to organize a law office resembling as much as possible a standard commercial law
office although with intake criteria designed to mitigate hostility of lawyers who specialize
in the legal problems of those just above the level of indigency. With a broad spectrum of
legal matters in the office, and with the atmosphere of a real, functioning law firm, stu-
dents would have a more rounded experience and the office might be seen by the clients

as somewhat different from a charity.

The Planning Stage

But a law office meeting these criteria cannot be whistled up; planning is necessary, and
patient building. In the planning stage some of the most fruitful discussions were had
with John DeWitt Gregory. He had been the first Director of the OEO-supported Nassau
Law Services Committee, and at the time was Director and General Counsel of New York
City's Community Action for Legal Services, the largest of the OEO—funded legal service
programs in the country.

Half a year before the NLO opened its doors I also started consultations with people in
the Nassau County community who have been especially active in trying to cope with

*See note below on Professors Kadane and Gregory.
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the problems of poverty and race, not only to introduce the office but also to get some
sense of community priorities with respect to law services. In addition, the availa~
bility of sexrvices from the locel Legal Aid Society (LAS) and the Naseau Law Sevvices
Committee was examined and it became clear that the most pressing needs were (3)
dealing with the civil matters of clients whose Income, although somewhat above the
maxima allowed by LAS and QEQ, nevertheless was insufficient to enable them to

afford to pay a lawyer; and (b) developing an alternative to LAS on the criminal aide,

for despite the views of both informed lawyers and judges whom I consulted that those
services were of a high professionsl order, nevertheless some percentage of indigent
clients is disaffected and suspicious of the LAS criminal attorneys who are seen as
integral parts of the Establishment (or at least more so than are members of the private
bar, who are more likely to have the time to listen and to explain). Given the very
modest resources which would be available to the office, there was never a prospect that
either need could be met; bui identification of the needs was important from the viewpoint
of the orientation of the office.

On September 1, 1870, several weeks before School opened ite doors to students, the
Neighborhood Law Office’s shingle had been hung out. I was employed as a2 full-time
professor at the School, but given 2 lightened teaching load so that 1 could devote about
half of my time to organizing and running the Neighborhood Law Cffice {WL0O). The of-
fice was located on the second floor of a two-story building in Hempstead, the commercial
and transportation hub of Nassau County and two miles from the Law School.

The office was soen seen by some paris of the community 28 a friend., Volunteers helped
to clean it up. Onre scraped and waxed the flcors., Several others did electrical rewir-
ing. But because of the very limited resources of the office this concept could not be
carried too far, lest expectancies develop which could not be met. The initial staff
consisted of a secretary with nc previous experience in a law office, an attorney who

had not practiced law for some years, and (on a part-time basis) myself. The secretary
turned out to be firgi-rate in both capacity and personality, and soon became an excel-
lent legal secretary. The lawyer was employed on a full-time basis; and while the salary
of $10 per week in cash may not have seemed high to her (it was computed simply at two
dollars a day, a dollar for the morning and a doliar for the afternoon) there were other
compensations of a less material sort. She quickly refreshed her considerable skills,
and the cases started to accumulate, (Later, after this lawyer left the office because she
moved her residence to New York City, her place was taken by another lawyer, on the
pame terms.)

Enough money was found to make it possible to employ another lawyer (this one on bread-
winning terms) for some months. He was followed by ancther on a half-time basis, which
was all the time she feli she could be away irom her new baby. 8he had worked for me

in her pre-maternzl days before the Neighborhood Law Gifice was opened, mostly on com-
mercial and regulatory law matters, and at the NLO I set her to work on the legal aspects
of a substantial minority group business program which the Nassau County Economic Op-
portunity Commisgion was mounting. After a few months I arranged for her fo be paid
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directly by the EOC, with the NLO furnishing the office space, most of the secretarial
services, overheads, and the opportunity for consultation which professionals require.
This arrangement, which is still in effect, added at low cost a substantial dimension to
the office and has helped us avoid the excessive concentration on matrimonials and
landiord-tenant matters which inundate so many poverty law offices.

We were fortunate enough to interest a majer New York law firm, Milbank, Tweed, Had-
ley & McCloy, in the affairs of the office on a pro bono basis. They sent us an able
young lawyer on a trial basis, for a month, and he has been followed by four others, ex-
panding our capacity and at the same time giving the young lawyers a welcome taste of
practical face-to-face lawyering.

Summer

Meanwhile, Hofstra Law students were anxious to be helpful; but as they were only in
their first year there was little they could do beyond serving papers and making some
gimple title searches. However, by the summer of 1871 they had completed their first
year and we found room (and modest stipends) for five of them. Several ofhers helped
as volunteers, as well as two students from other law schools. They spent a busy sum-
mer, as there were many things going on in the office in addition to the normal cage~
load. For example, there was a project to examine the bail system, and another to
write a practical manual for uncontested matrimonials, and another to consider the legal
and factual problems resulting from exclusionary zoning laws. In addition, a not-for-
profit corporation furnishing technical assistance to people seeking to establish day-
care centers (which the office had incorporated and for which it had obtained tax-exempt
status) made its home in the office, providing to students the experience of an additional
type of exposure. The bail project was later combined with an enquiry by a citizens'
group into the possibility of establishing a bail fund, and the project turned over to a
recent graduate of another law school who, awaiting his admission to the bar, did his
work at the NLO.

The summer activities were only lightly structured, and I believe that while the experience
wasg positive for the students, the supervision was so thin that ite educational value was
guite limited.

An interesting and successful experiment was the adoption of a practice of having lunch
around the library table - lawyers, secretaries, students, clients, friends. I made it
a habit to bring varied guests: practicing lawyers, judges, economists, social workers.
The oifice was being appreciated as a place where interesting things happened.

Second-year Course

By late summer we were gearing up for our first formal course: a two credit second-year
course, approved by the Law School faculty, to be given in each semester in the 1971-2
year,

We had always considered that while a clinical experience is undoubtedly useful to an em-
bryo professional, credit should be given for the experience only when there is a substantial
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educational (as distinguished from training)} component. One key to this is a degree of
supervision going beyond ensuring that the clients do not get hurt. ¥ is necessary to
challenge the student to justify his adherence to a form, to question why he has not pur-
gued a befter path even if one believes he has chosen a tolerable one, to check on the
adequacy of his research -~ in ghort, to subject him to the office equivalent of a clags-
room exchange,

This implies a good deal of supervision. We are aware of earlier clinical programs
which seem to have been based on the notion that only good can come from exposing
students to the bustle and pressures of an over~burdened poverty law office. We have
seen too many bad habits inculcated by such an approach (and, incidentally, too many
good lawyers turned away from the professional task of rendering law services to the
needy) for us to be willing to tolerate an under-supervigsed program for credit.

On the basis of what we could gather from the thin experience of others, and from what
the management experts tell us as to the general capacity of a person to supervise others,
we estimated that & gound goal would be one supervisory hour for each ten hours of stu-
dent time, at the cutiing edge. But we also estimated that supervisors would have to
spend about half of their time in planning and other activities apart from student contact,
s0 that we had best figure on cne supervisory hour for each five student hours. Two pro-
fessors, each devoting half time to the office, would be inadeguate to meet this criterion.
Moreover, it seemed necessary, if the office was to run smoothly, to have one lawyer
who would be sufficiently familiar with 21l the matiers in the office so that it could function
even when the facuity member most familiar with a particular matter was discharging his
clagsroom teaching responsibilities.

Thus, Harvey Spizz, a lawyer with some experience in poverty law, was emploved fuli-
time. The cheice was mest fortunaie, as he proved o have the capaciiy to relaie well
to the law atudents, as well as to handle a large volume of business. Additional office
space on the same floor was taken, We arranged with the Adelphi Uhiversity School of
Social Work in nearby Garden City for the part-time placement of two social work stu-
dents in the office, under the supervision of a teacher at that school. The addition of a
social work component to the office not only gave us an additional rescurce for the bene-
fit of our clients, but also broadened the conceptions of our law students as to the ways
in which it is possible to help pecple in trouble.

Effective September 1, 1971, John Gregory came on to the Law School faculty on a full-
time basis, although, like me, he was given a reduced teaching load so that each of us
could spend about half time at the office.

A total of twenty studenis, about 30% of the class, are taking the second-year course.
Each student is expected to spend at least seven hours on office work, although many stu-
dents spend considerably more time. Every Wednesday there is a two-hour seminar,
attended by all the students, by Messra. Gregory and Spizz and myself, and usually by
the supervisor of the social work students.

Each student in the office is assigned to work on several matters, These matters have
been guite varied, thanks to the vigibility of the office. Of course there are the usual
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matrimonial, landlord-tenant, family court and consumer fraud matters. But in addition
the students have worked on the formation of not-for-profit corporations, an important
federal case testing the constitutionality of suburban exclusionary zoning, paternity cases,
a class suit to enjoin an adverse change in welfare benefits, the drafting of a bill for the
New York Legislature (at the request of 2 Supreme Court Justice) dealing with legal
authorization for involuntary medical procedures, cases involving the fraudulent pro-
curement of deeds where mortgages were intended by the grantors, and a variety of
criminal matters.

Some of the cages are referred by the Legal Aid Bociety or the Nassau Law Services
Committee; some are referred to the office by court personnel, including judges; some
are sent by other lawyers, or are referred by old clients or friends. Of course, we can
accept only a fraction of the matters which are referred to us. The criteria we employ
in deciding whether to accept a case cover not only the financial position of the client,
but also the importance of the case to the client or the community, and the suitability of
the case as a vehicle for instruction of students.

At the beginning, and with the consent of the clients, students sit in on interviews with
clients and witnesses conducted by lawyers, and take notes. Each interview is dis-
cussed with the student participant. Later, as Mr. Spizz and the directors are satis-
fied that the student can conduct an interview alone, he is allowed to do so after first
discussing the objectives of the interview. While our practice did not always conform
to our principle, because, after all, we were dealing with human beings, nevertheless
before the end of the first semester virtually all the students had reached the stage of
being able to conduct an interview alone. '

Students prepare first drafts of all legal papers, which drafts are then reviewed with
them. Students do the legal research as to the matters to which they are assigned, and
the adequacy of the research is checked on the spot,

We regard the seminar as the reflective component of the course: the point where in-
ferences are drawn, lessons articulated, problems flushed, attitudes examined, experi-
ences compared and shared. At the early sessions there was emphasis on factual in-
formation about the office, the limitations on second-year law students under New York
law, the locations of the courts, the few simple office rules as to files, confidentiality, etc.
Even standards of dress were discussed by the students -- and resolved by them.

While occasionally the lawyers introduced a matter at the seminar, or made an announce-
ment, the stndents were encouraged to decide what topics would be discussed. Some
topics, such as interviewing techniques, ex cited general interest. But we still have to
learn how to cope with the problem of handling topics which interest some students deep-
Iy, but others hardly at all. An extreme example occurred when we let almost a whole
session get bogged down in a fruitless argument by a few students over whether the keep-
ing of time sheets was a horror; some thought that the argument was more of a horror
than the keeping of the time sheets.

We kept records of what happened at the seminars, and concluded that the best sessions
were those in which the students discussed cases they were handling, and the group
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explored alternative strategies in the cases., In those real contexts we were best able to
sharpen questions as to professional ethics, the functions of the lawyer in relation to the
client and to the courts, the effects of poverty on the client's variance from middle-class
behavior, the delicate balance between under- and over-identification with the client.

The gtudents were exposed to the hard reality of the effect of the law on real people in
their actual lives, as distinguished from the abstractions appearing in the usual appellate
decision studied in the classroom. And the students had an opportunity to see at first
hand how lawyers restlessly analyze facts in an imaginative search for avenues of re~
lief for a client in trouble.

We know that all these things were presented, and came to the surface. What we do not
know is how many of them pierced the conscicusness of individual students, and how deep-
ly, and with what qualifications or distortions. Nor dc we know of a test we can give to
measure these things. Furthermore, if there were such a test we do not know whether it
would be we or the students who would be tested. My impression is that the seminars
were reasonably successful for about half of the students: the more vocal and assertive
ones, but that they were largely a failure for about a fourth of the students: those who
were less aggressive or less willing to discuss their personal emotional reactions and
less interested in those of others. We must learn how to improve the seminars. We have
received comments from a number of the students which seem to reflect an appreciation
of what a clinical course is all about, but on the other hand we had made no secret of our
objectives.

The Law School faculty determined, on our recommendation, to use the usual letter-

grades for the course. Apart from the general criticisms of grades applicable to class-
room courses, there are special grading problems in a clinical course, In the usual
classrcom course, especially when the grade is based exclusively on a written examina-
tion with the identity of the student unknown to the grader, the grade is a funetion of the
competence and achievement of the student {at least to the extent that a written examina~
tion can disclose them and the grader can divine them). Every effort is made to exclude
from consideration both the personality of the student and the extent to which his competence
and achievement were high before the course began, i.e., improvement.

But what are we supposed to measure, when we give grades in a clinical course? @) If
the student is meek and shy, so that he may be thought by some to be less likely to shine
as a general practitioner or poverty lawyer or whatever, do we give him a lower grade
because of our negative stereotype as to this perscnality trait? () If the student came to
the course with elbows sticking out all over and insensitive to the psychological needs of
client and witness, but wound up the course with such greatly improved insight and manner
that he is now average, do we give him a C* for being average or an A for squeezing out

of the course just the sorts of things he especially needed ? (c) Does the student who does
an easy and efficient job on the matters assigned to him because of his previous familiarity
with the relevant areas of law (perhaps because of a previous course he has taken) get a
better grade, ceteris paribus, than the student who blunders about and needs more help on
the same sorts of matiers because they are strange to him ?

Despite these unanswered problems we are giving letter grades this year, at least because
we said we would (although the tacit major premise in our reasoning may be questioned).
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At the suggestion of one of the students, we invited each student to write a short state~-
ment (perhaps a page or two) explaining what he thought he got out of the course, and,

if he wished to say, what grade he thought he should get. Then we interviewed each
student, discussed his situation, and interpreted for him the grade we decided on. Per-
haps the most fruitful part of the process was the opportunity given to each student to
have a candid and friendly assessment of his assets and his problems, in a situation in
which he was expected to be equally candid, not only in terms of himself but also with
respect to what he got out of the course and how it might be changed for the better. (We
never opened such a discussion before we told the student what grade we had given him. )

Third-year Course

We are now readying a course for third year students. The faculty have approved in
principle an eleven credit course, designed to occupy for each student a combined total

of about 32 hours per week in the office and in a classroom situation, although we have not
yet determined the breakdown between them. We are only now learning the uses and prob-
lems of the classroom component of a clinical course.

Each student would also be obliged to enroll in a regular three-credit course, which need
not be in any field related to the work of the office. The second year two-~credit course
(or its equivalent) would be a pre-requisite, and admission would require the approval of
the teachers. The students would not be allowed to take the course more than once (just
as the two-credit second year course may be taken oniy once). There will be no written
examination, and I may propose that there be no letter grades, for my difficulties with
grading the second year students would be magnified with a course having such a heavy
weighting in a student’s cumulative grade.

The reasons the facuity decided to offer a third-year course of eleven credits rather than
fourteen, and to require each student in the course to take a three credit course whether
or not related to the work of the office, are (1) that we want students in the course to be
aware that they are students, and not lawyers, a difference in attitude which we think is
important; and (2) we want the students to have the discipline of having to attend class with
a more or less structured format and agenda, prepare materials for classroom considera-
tion, and take an examination; and we do not believe that any of those functions can well be
required in comnection with a clinical course,

The reason we have decided to offer as much as eleven credits, requiring the equivalent
of four days a week full-time throughout a semester, is that we believe this amount of
time and no less is necessary to inculcate the important values of a clinical educational
experience. We estimate the number of students disposed to follow the full semester
path to be one-sixth of each class.

We have pending before the Appellate Division of the New York Supreme Court (which has
jurisdiction over student practice) an application to permit third year students to handie
small elaims, child protection cases, certain matrimonials, certain relatively simple
criminal cases, and other matters. We must then apply to the New York Court of Appeals
for permission to give credit for the 11-point third-year course.
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Thus the basic premise behind the Hofstra clinical experience is to fit the students into

a strong ongeing rounded law office in the ultimate charge of full-time faculty members.
We have set up a law office rather than an out-reach program, with the dual functions

of providing clinical education for the students and rendering legal service in the com-
munity, The office is seen as an entity, and not simply a physical place in which a stu-
dent legal aid service is furnished. An environment has been created in which much work
is being done for individual clients as well as for community groups and institutions.

We are aware of the boredom often experienced by third year students, but in designing
this course we were not influenced by it. We ave aware that third year students are
anxious to be released from academia and to be allowed to practice law as soon as pos-
sible, but we were not influenced by that consideration either. We believe that (1) the
strictly academic aspects of a law school education can be interpreted for many students
in terms of the real world, oinly in the context of closely supervised clinical experience
accompanied by a high degree of self-consciousness; (2) law students should be taught
lawyering, as well as law; (3) when one focuses on service to the public, professionalism
is an important subject to be taught in a law school; and (4) 2 heightening of the sense of
justice and injustice, and an awareness of the actual impact of our legal system on real
people, can best be achieved in a clinical setting.

ok ok ok 2k

Note on Hofstra Clinic Personnel
by Dean Malachy T. Mahon

David K. Kadane was finishing his 22nd year as General Counsel to one of the nation's
largest utilities when we were first introduced to each other by a perceptive mutual friend
in 1968. He had graduated from Harvard Law School in 1936 and had spent some time
with the SEC, including a period as Assistant Director, and in other federal posts in
Washington, D. C. He had also spent two years with the Peace Corps in Tanzania. He
was ripe for a new challenge. I had just been given two years to get things ready for the
opening of the new Hofstra University School of Law by September 1970, and had a bagful
of challenges to pass out,

Professor Kadane was officially signed up for the charter faculty of Hostra Law School by
May 1969. I asked him to organize and open a functioning law office which would be an
integral part of the School's program, supervised by full-time faculty members. Its pur-
pose was to help educate our law students; and the vehicles it would use in reaching that
goal were to rendexr a public service.

We were fortunate in being able to recruit John DeWitt Gregory to the faculty for the start
of our second year in 1971. His experience as General Counsel and Executive Director
(and organizer as well) of the largest Government financed chain of neighborhood law of-
fices in the country -- Community Action for Legal Services in New York City -- has
immeasurably strengthened our program and added new dimensions to our thinking.
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CLEPR HOSTS PARAPROFESSIONAL CONFERENCES

Recently CLEPR sponsored two conferences at its New York offices in an atitempt to
delineate the present status of the legal paraprofessional movement and the relevance
of current developments to the law school world. In order to gain insight into likely
future trends, it was decided to canvas paraprofessional developments in those other
professions which had developed the most highly sophisticated utilization patterns,
namely medicine and dentistry. Accordingly, a first conference was held on December
3-4, 1971, to which were invited representatives of these other professions who were
most instrumental in the development and {raining of paraprofessionals. This was fol-
lowed by a second conference, held on February 10-11, 1972 to which were invited
representatives of the law teaching prefession who were asked to consider the then
accumulated data.

Attending the first conference were: Dr. Alfred Yankaner of the Harvard Medical School;
Dr. Alfred Sadier of the Yale School of Medicine; Dr. William Lloyd, director of the
Martin Luther King Health Center; and Dr. Roscoe Matkin, Director of Dental Auxiliary
Programs at’the University of North Carolina School of Dentistry. Dr. Henry K. Silver
of the University of Colorado Medical Center was scheduled to attend but had to cancel

at the last moment due to illness. However Dr. Silver did send along s substantial
amount of correspondence which was read to the conference participants.

Attending the second conference were: Deans Robert Yegge of the University of Denver,
Joseph Julin of the University of Florida and Murray Schwartz of UCLA, Professors
Paul Carrington of the University of Michigan and Kline Strong of the University of Utah.
Attending both conferences were Professor Eli Jarmel of Rutgers, Mr. Austin Anderson,
former Agsociate Dean for Continuing and Professional Education of the University of
Minnesota and chairman-elect of the ABA Committee on Legal Agsistanis, Represent-
ing CLEPR were iis president, Wiiliam Pincus, and staff members Peter Swords, Victor
'Rubino and Betty Fisher.

The conferences were planned and organized by Professor Lester Brickman of the Uni-
versgity of Toledo who is the author of this report. A memorandum to the Assistant
Secretary for Health of HEW, authored by Dr. Sadler, has been extensively used in the
writing of this report.
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The hypothesis that the medical and dental professions had something to offer to the
legal profession in the paraprofessional area turned out to be uncommonly prescient.

As Dr. Sadler (whose brother is a lawyer on the staff of the Yale Medical School) put it,
the issues raised by the development and use of medical paraprofessionals are "remark-
ably similar" o those surrounding the use of legal paraprofessionals. These issues may
be summarized as follows:

(1) Identification of the job task of the paraprofessional. Implicit in this issue is the
raison d'etre of paraprofessionalism: the restructuring of the profession's delivery
system to betier serve the consumer; also implicit is the issue of career development
of the paraprofessional,

(2) SBelection of nomenclature and categorization of job types.

(3) Recruitment of the paraprofessional.

{(4) Training of the paraprofessional and selection of the training s_:i.tus,
(5) Credentialization and licensure.

(6) Dependency/independency vis-a-vis the professional.

Because of these remarkable similarities and because of the general lack of awareness
on the part of the legal profession of the nature of the developments in the fields of
medical and dental paraprofessionalism, it has been decided to describe in Some detail
several of the more interesting and instructive medical and dental paraprofessional pro-
grams. BSuffice to say by way of introduction that typically the issues of relevance to the
legal profession virtually leap from the page.

Medical Paraprofessionals
The basis for the development of the medical paraprofessional programs is the recogni-
tion that there is a great shortage of manpower available to deliver adequate health care.
As indicated by the report of the National Advisory Commission on Health Manpower,
issued in November 1967, most physicians are utilized inefficiently and many of the
functions they perform can be accomplished by intermediate health workers. Thus
through expanded delegation (which requires new training formulae) and greater efficien-
¢y in delegation (which requires new delivery systems), the medical profession is seek-
ing to care for more people with existing available health manpower as well to expand
the sources and types of manpower.

Medical paraprofessional programs may be classified into three major types: (1) the
nurse expansion or extensicn program; (2) the program that takes individuals with some
medical background and by augmenting their training, prepares them to work alongside
of the physician; and (3) the program which begins with the totally untrained person and
through training, prepares him to be a physician's assistant.

One of the first major efforts to train the new breed of medical paraprofessional - i.e. ,
the medical assistant specifically conceived of as adjunct to the reform of the medical
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service delivery system, was inaugurated at Duke University in 1965 under the direction
of Dr. Eugene A. Stead. He developed a two year Physician's Assistant program aimed
primarily at training returning military corpsmen. The recruitment criteria applied
specifically deemphasize the baccalaureate degree status of the applicant; indeed no
college background is required. Rather there is a studied attempt to select persons who
are ''compassionate, "' and who have had experience in working with ill people and who
thus know they can tolerate the frustrations of dealing with the ill. These men are taught
to perform a broad range of physician and nursing tasks under the direct supervision and
control of practicing physicians. There is special emphasis on the repetitive tasks of
patient care. These may be neglected by medical staffs more and more atfuned to
research at the expense of ordinary and direct forms of patient care. (Interestingly,
nurses were unable to perform many of these tasks due to lack of training and a highly
authoritarian educational process which inculcates in them a constant awareness of for-
bidden areas of patient care.) The curriculum consists of nine months ofbasic scientific
training, followed by fifteen months of clinical rotations and has served as the primary
model for at least six other physician's associate programs. Recently added for those
who wish college credit is a two year baccalaureate degree-producing, integrated edu-
cational program. By September 1870, 29 frainees had graduated and been placed in

the offices of private practitioners in rural areas, in clinics of larger cities and at Duke
University Hospital; and by 1971, the entering class had grown to 60. Indeed application
activity has grown so much that it is becoming more and more difficult to turn down the
very highly qualified four year baccalaureate degreed applicant whose number now abounds,
thus jeopardizing the original foci of the program which was to turn out assistants whose
total time commitment was two years and to select applicants on the basis of life exper-
ience rather than formal educational status,

Another effort at training military corpsmen for use in civilian medicine was begun last
year at the University of Washington in Seattle, under the direction of Dr. Richard Smith.
The MEDEX program is aimed at a marrow manpower pool - the returning Special Forces
Medical Corpsman who has had at least a year of independent duty experience. The
major thrust of the program is to get corpsmen quickly acclimated to the civilian side
and then, through a very laborious and extensive process, matching him up with a
physician under whose specific guidance he will thereafter deliver primary patient care,
usually in rural areas. This project, because of the more highly qualified status of per-
sonnel, begins with just three months of intensive training in the university hogpital,
including review of medical histories, physical examinations and simple therapeutic pro-
cedures, It is followed by a year's preceptorship with a physician, during which time

the Medex learns to carry out functions that are most helpful to that physician. To
qualify as a preceptor, each physician is carefully screened and agrees to hire his Medex
for at least one year after the training period. The National Center for Health Services
Research and Development of HEW has recently let three new contracts for the establish-
ment of MEDEX programs and is considering further expansion.

The Yale Physician's Associate Program was begun in January 1971 under the auspices
of the Trauma Program of the Department of Surgery. It seeks to meet the substantial
deficiency in the delivery of primary and acute care to the critically ill, e.g., the
accident viectim. (The leading cause of death for those aged 1-37 is the accident.) Since
one of the greatest defects in our health delivery system is the lack of adequate staffing
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of emergency facilities, the Yale program, which is part of a much larger effort, has

as its objective the training of men and women to handle in a sophisticated manner the
wide variety of emergency problems which appsar in major medical centers or communi-
ty hospitals.

The training portion of the Yale program has been modeled after Duke's. It too is two
years in length and divided into two parts. The didactic portion of nine month#’ duration
is given at the Yale University School of Medicine and is integrated when appropriate
with the medical school curriculum. The clinical rotation portion takes fifieen months
and is analogous to clinical clerkships for medical students.

Candidates for the program are required to have had substantial medical experience in
military or civilian life. Evidence of ability io do college level work in the medical
sciences is also required. Therefore two or more years of college is preferred and a
strong background in science is desired. Again, however, there is an extreme empha-
8is on "compassion' in the selection process.

In 1964 and 1965, Dr. Henry K. Silver developed the nurse-practitioner program at the
University of Colorado Medical Center. The program is founded upon the theses that a
pressing need exists at almost all levels for health care for an increasing population of
children, and that this need can only be met by drastically altering and improving the
pattern of furnishing health service and by better use of health professionals. In this
program, graduate nurses return fo the medical center for a four-month course of study
which prepares them to assume an expanded role in providing total heaith care to child-
ren, especially well children - the majority of patients seen in a pediatrician's office.
As part of their instruction they learn improved interviewing techmniques appropriafe for
their expanded roles and responsibilities sc that their assessments can be more per-
ceptive and pertinent; they also become proficient in performing a complete physical
examination, They review the dynamics of physical, psychosocial, and cultural forces
affecting health, discuss salient features of personality development with a child psy-
chiatrist and develop proficiency in counseling parents in childrearing practices,

After the four-month training period, the pediatric nurse-practitioners function in the
offices of pediatricians in private practice and in field stations in low-income urban and
rural areas where they are readily accessible to the people. In some of the field sta-
tiong a physician is present during the hours that patients are seen,while in others
physicians only visit the station once or twice a week at which time they see patients
with special problems. Nonetheless it is considered that nurse-practitioners always
function under the supervision and direction of a physician - even though he may not be
physically present at all times. Dr. Silver feels that patients of private physicians
‘employing nurse-practitioners are enabled to obtain greater understanding of their
childrens' needs because of the opportunities for increased contact beiween mother and
nurse-practitioner. Moreover, application of the combined talents ''results not only in
improved patient care by having two people make an assessment, but also allows more
efficient and effective use of the skills and time of both the physician and the nurse. "

Patient acceptance of the nurse-practitioner has generally been good with younger
patients more readily accepting her services than older children whose previous
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experience has been exclusively with the physician. Mothers, moreover, are delighted
because the nurses make house calls not only in emergency situations when the doctor is
not immediately available, but also to assess the progress of children under care, to
assist mothers in carrying out instructions for the care and treatment of their children,
and to evaluate the environment of the allergic child. :

Nurses also handie many of the telephone calls previously directed to the physician and
they are able to answer a significant proportion of the parents' questions without having
to refer them to the physician.

As Dr. Silver has observed: '"The nurse-practitioners become associates to physicians
and take on move of a cellaborative relationship with them and other health personnel,
rather than being technicians or administrators or merely their assistants.!' Moreover,
patient contact is increased and use of professional skills maximized.

Dr. Silver is now developing an even more major restructuring of the process of deliv~
ery of health care to children to meet the growing deficit in health manpower. Called
the Child Health Associate Program, enrolied students will complete two (or more)
years of work on an undergraduate college or university campus, followed by a two-year
course of instruction at the University of Colorado Medical Center in Denver and a one-
year internship. As undergraduates, the students will take a courge of study similar to,
but shorter than, that taken by premedical students; the curriculum for the first of the
two years at the Medical Center will consist principally of study in the basic sciences,
while the second year will primarily be a clinical experience on the pediatric wards, in
the nurseries, in the outpatient depariment, as well as in various community facilities
(outpatient departments of other hospitals, neighborhood health centers, special com-
munity residential centers, child health conferences, offices of private pediatricians,
etc.). Since much of the subject matter covered by practicing pediatricians during
their undergraduate (premedical) and medical school experience relates to factual and
conceptual information that is mainly applicable to specialities other than pediatrics or
to the relatively small proportion of pediatrics having to do with rare diseases and with
severe and disabling illness, the training period for the Child Health Associate Program
can be shortened over the medical school training program because it will be limited
mainly to those aspects of the educaticnal experience having to do with health care that
is most directly concerned with children. The Child Health Associate curriculum will
place particular emphasis on the large proportion of practice having to do with well
children and relatively mild disease states. The course of study is designed to give
young men and women the competence to give optimum care for this proportion of the
total health needs of children. It is also designed to provide them with knowledge
necessary to know when to make necessary referrals to physicians for consultation or
further management. Since hospitalization of pediatric patients is generally limited to
those with serious illness or complex problems, hospital care (except for some aspects
of routine newborn nursery care) would automatically be considered outside the realm
of "normal pediatrics and would require medical consuliation. Within the limits es-
tablished, the Child Health Associate will be qualified to diagnose, counsel, and pre-
scribe in both health and sickness. He will spend a sufficiently long period of training
at the medical center, so that he will also be able o evaluate adequately social and
cultural factors as they affect health, and will have the capacity to interpret and agsess
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the latest developments and research pertaining to health care of children.

The clinical year will be followed by an internship of twelve months which will consist
of a combination of services with emphasis on the experience in outpatient clinics, the
offices of private physicians, and the community facilities; relatively little time will be
spent on the wards. On completion of the undergraduate curricuium and the first two
years of the program of training at the medical center, the trainees will receive the
title of "Child Health Associate" and will be awarded a bachelor of arts degree, After
completion of the overall program and successful passage of an examination given by the
Colorado State Board of Medical Examiners, the Child Health Associate will be certi-
fied by the Board and be qualified to provide a large part of child health care, including
complete supervision of the well child and the diagnosis and treatment of most children
who ave ill or injured. In 1969, a law regulating the practice of the Child Health Assoc-
iate was passed by the Colorado State Legislature. (The statute is discussed by Dr.
Silver at 284 New England Journal of Medicine 304, Feb. 11, 1971). Dr. Bilver fore-
sees a starting salary of between $10, 000 and $12, 000 with subsequent increases to
$15,000, '

The establishment of nurse-practitioner programs has met with opposition from the
nursing profession from which such statements as:the following have emanated: "We
want to be nurses, not associates of a physician." Having laboriously built up a status
for herself over a long period of years, the leaders of the nursing profession have
resigted characterizing themselves as physician assistants or mini-doctors, This
status-role conflict has been engendered in part by the desire of nurses to esiablish
their own standards, i.e., to be "true' professionals, and to retain control over their
destiny. On the other hand, the physicians associates coming out of Duke are being
hired at twelve to fourteen thousand per year and quickly moving up to fifteen or even
seventeen thousand. The same is true for MEDEX graduates. Nurses earn considerably
less. So by being dependent and by coming under the unbrella of a physician, these new
personnel are being handsomely rewarded. It remains fo be seen whether such financial
incentives will overcome the nursing profession's current insistence on independence.
By resisting innovation, the nursing profession is making reform of the medical care
delivery system more difficult.

The significance of these avents to the legal profession lies in the aftermath of the
development of the legal paraprofessional. If it is agreed that the emergence of legsl
paraprofessionals in large numbers is inevitable, then the professionalization process
which is so prominent in our society will lead towards demands for "'professional status”
and even independence from the lawyer. Such a process would be hastened if legal
paraprofessionals developed substantially under their own thrust rather than as a result
of the efforts of the legal profession. Indeed the more control the developing legal
paraprofessionals gain over their own development, the greater the likelibood that they
will resemble nurses in so far as the above discussed attitude is concerned.

Because a significant issue in the legal paraprofessional area revolves about the public-
private dichotomy, alias the lay assistant versus the lay advocate (see the discussion
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at 71 Colum. L. Rev. 1188), it was considered important to have a public (as opposed to
proprietary) program represented at the Workshop, The Martin Luther King Health Cen-
ter is an OEO-funded integrated comprehensive medical care program dispensing family
oriented health care to the ambulatory. It aggressively serves an area of New York City
populated by some 45,000 black and Puerto Rican residents by actively seeking out pa-
tients, even going door to door in some instances. The integration of medical services
is accomplighed via a team approach in an attempt to overcome the fragmentation of
medical care that is so characteristic of today's delivery system. The team is designed
to provide about 90 per cent of the physician care that a typical family may require and
consists of an internist, a pediatrician or obstetrician, a public health nurse-practitioner,
a family health worker, and a community health advocate. The two medical profession-
als on the team dispense traditional services. The nurse is of the genre of Dr. Silver's
program but her training is of a much less formal nature. Her principal duties are well
baby and pre- and post-partum care. The family health worker is recruited from the
community and is trained over the course of six months to provide a fairly broad range
of home nursing and social case work services. The primary locus of her activity is in
the patient's home; she takes initial histories, follows up on treatment procedures, and
renders social agsistance to the family especially in the areas of housing, welfare and
schooling. The community health advocate worker is a legal paraprofessional and under-
goes a four-month training program conducted by staff lawyers. The function of this lay
advocate is to provide backup assistance to the health care team in the social areas list-
ed by seeking to assure that the treatment of medical problems is not hindered by legal
impediments or inadequacies. [A more detailed description of the community health ad-
vocate is set forth at 71 Colum, IL.. Rev., 1197-98.]

A lively debate is ongoing in the medical profession on the issue of licensing of the newly
emerging medical paraprofessional. One school of thought is that the less regulation the
better so as to allow maximum diversification in the development of paraprofessional
programs and practices. Indeed the four states that adopted statutory provisions in the
1960s authorized delegation of medical functions to "any person' so long as the services
were performed under supervision of a licensed physician. [See Arizona Rev. Stat., Sec.
32-1421 () (Supp. 1971); Colorado Rev. Stat. Sec. 91-1-6(3)(m) (1963); Kansas Stat. Sec.
65-2872(g) (1964); and Oklahoma Stat. tit. 59, Sec. 492 (1971).] Yet to some this does
not go far enough to authorize experimentation. The Colorado legislation, for example,
which for the first time in the U. 8. permits a non-physician to prescribe drugs, has
been criticized on the grounds that it tightly locks child health associates into "a highly
detailed piece of legislation that regulates their activities comprehensively and minutely"”
and "is an excellent model of what should not be done with any licensed group of profes-
gionals." [See Curran, "New Paramedical Personnel-~To License Or Not To License ?"
282 New England J. of Med., 1085 (1970).] Dr. Silver, on the contrary, suggests that
"maximum regulation is necessary for the initial graduates of new training programs
since these health workers are the very ones whose activities and degree of supervision
require specific definition. " The Duke University Department of Community Health Ser-
vices, in a report to HEW, dated June 30, 1970, recommended that licensure be strictly
controlled by the state boards of medical examiners. Professor Nathan Hershey of the
University of Pittsburgh Graduate School of Public Health recommends investing health
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services, institutions and agencies with the responsibility for regulating the provision of

services within bounds established by the state institutional licensing bodies~--i.e., insti-

tutional licensure. [See Hershey, ""An Alternative to Mandatory Liceh\sure of Health
Professionals," 50 Hospital Progress 71 (1969).] Since the individual physician's of-
fice, especially that of a group practice, is coming to be recognized as a small health

care institution, Professor Hershey's proposal is a highly expansible and non-restrictive -

one.,

As a result of the proliferation of medical paraprofessional programeg, the states of Ark-
ansas, California, Connecticut, Florida, lowa, New Hampshire, New York, North Caro-
lina, Oregon, Tennessee, Utah, Washington and West Virginia have also enacted legisla-
tion permitting the delegation of medical services to non-physicians. [The atatutes are
discussed at Sadler and Sadler, "Recent Developments in the Law Relating to the Physi-
cian's Assistant,” 24 Vand. T, Rev. 1193 (1971).] These delegation statutes do not at-
tempt to define the key term, "supervision and control’: nor do they define delegabie
tasks or the circumstances under which work may be delegated. Two states have so far
enacted statutes permitting certain designated non-physicians to actually practice medi-
c¢lne. The Colorade Statute {Colo. Rev, Stat. Apn. Sec. 91-10-3 (5) (Suppi. 1969) ] was
enacted in 1969 to permit the Child Health Associate to function. In 1971, Washington
enacted by far the least restrictive law [Wash. Acts. ch, 30 {enacted April 8, 1971) ],
permitting a 'physician’s assistant to practice medicine to a limited extent under the
supervision and control of a physieian™ but not requiring the physician to actually be
present.

Allied to the licensure issue is the issue of recognition of major types of medical para-
professionals by the profession of medicine. While there is no perceived great rush to
superimpose specific patterns, there is a general perception that such patterns ought to
be developed over time and then be given specific recognition. In furtherance of this
aim, the Board on Medicine of the National Academy of Sciences and the Association of
American Medical Colleges have begun to outline major classes of medical paraprofes-
sionals. A report of the Board on Medicine lists three generic types, the firat of which
is new to American medicine whereas the other two are not. The first type is an assis-
tant capable of approaching the patient, collecting historical and physical data, and pre-
senting it in such a way that the physician can visualize the medical problem and deter-
mine the next diagnostic or therapeutic step. He is to aid the physician by performing
diagnogtic and therapeutic procedures and by coordinating the role of more technical in-
dividuals. He is to function under the general supervision and resgponsibility of the phy-
sician, though he might, under special circumstances and under defined rules, operate
away from the immediate surveillance of that physician. He is to be distinguished by
his ability to integrate and interpret findings on the basis of general medical kmowledge
and by his exercise of independent judgment within defined rules and circumstances,
The second type of assistant, while not equipped with broad spectrum medical knowledge
and skills, possesses a high level of skill in one clinical specialty or, more commonly,
in certain procedures within a specialty. An example, suggested by the Board, is an
assistant who is highly skilled in the physician's functions associated with a renal dialy-
sis unit. The third type of assistant performs tasks covering a broad spectrum of
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medical areas but does not possess the level of medical knowledge required to integrate
and interpret findings. He is similar to the first type of assistant in range of tasks but
he cannot exercise the degree of independent synthesis and judgment expected of the
first type. This third type assistant is to be to medicine what the practical nurse is to
nursing.

All of these assistants are visualized as working in 2 dependent relationship with physi-
cians and performing functions limited to the areas of their supervisors' special compe-
tence. Performance and equiir_alency should be provided for to permit demonstration of
mastery of such of the material normaily taught to medical students in their clinical
years. It is anticipafed that-the first type of assistant should be able to complete medi=-
cal school in less than the usual four academic years. The Board of Medicine concludes
its recommendations by urging that the AMA and the Association of American Medical
Colleges (AAMC) evaluate medical paraprofessional programs and develop a system for
accreditation.

To clarify terminology describing allied health professionals, Dr. Silver has recom-
mended adoption of the new term, 'syniatrist," to designate an individual who practices
in association, union, or together with a physician. He has further suggested that there
should be three categories of syniatrists: syniatrist associate, syniatrist assistant, and
syniatrist aide. The associate would be someone who would assume a direct and respon-
sible professional role as a colleague and associate of a physician. Associates would
be capable of making value judgments and independent decisions based on their assess~-
ments of a clinical situation; within clearly defined limits, they would be expected to
agsume responsibility and accountability for their decisions and performances. They
would serve under the supervision of physicians but would still have considerable lati-
tude in practice. The syniatrist assistant would work under the direct cognizance and
authority of physicians and would not be expected to assume responsibility for their own
decisions and actions; rather they would carry out delegated tasks that they had been
trained and certified to perform. The syniatrist aide would be an individual who had
had little or no formal training who, under supervision, could carry out defined routine
tasks and provide care of a non-gkilled nature. [The nomenclature is discussed at 217
Journal of the American Medical Association 1368 (Sept. 6, 1971).]

The Association of American Medical Colleges, by action of its Council of Academic
Societies, formed a Task Force on Physician's Assistant Programs in November, 1969.
The Task Force was asked to: consider the role of newly developed assistants, evalu-
ate the need for standards for programs producing them, and make recommendations to
the Couneil. - The preliminary report of the Task Force contains much of the same ma-
terial as the statement by the Board on Medicine {some members belong to both groups).

The Task Force believes that the AAMC sghould promote the concept of an effective
health care team by providing exposure to optimal use of assistants at the medical
school level, As a part of its interest in providing high quality health care to all per-
sons, the AAMC has become increasingly involved with the proper training, function,
and utilization of assistant health personnel. The Task Force recommends that the
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AAMC should demonstrate leadership in defining the role and function of new health cate-
gories, and setting educational standards for programs producing them. The AAMC
should develop an accrediting agency as a means of effective accreditation and periodic
review of ""Aid To Physician' (ATP) programs. A joint liaison committee with the AMA,
similar to the Joint Liaison Committee for Medical Education, is suggested. The rele~
vance of these recommendations to the law school world is apparent.

Maintaining that issues of accreditation should be related to the existing structure of the
accreditation process, the Council on Medical Education of the AMA, the Association of
Schools of Allied Health Professions, and the National Commission on Accrediting are
recommending a study to jointly analyze the 14 allied health profession proposals thus
far submitted to the National Commission on Accrediting.

In addition fo a general categorization of the medical paraprofessional, another signifi-
cant issue is the task analysis. Several methods of task analysis are being used in the
health field, The "time-motion™ study undertakes a clinical review of every action and
movement of a given worker. Another approach uses questionnaires submitted to each
health worker concerning the amount of time spent performing a given task and the
amount of repetition of tasks, The consensus approach brings together experts in edu-
cation and experts in a particular field who review the important functions and tasks to
determine the boundaries and limits of that field. One or more of these methods is util-
ized by most of the existing medical paraprofessional programs.

The Division of Physician Manpower of the Bureau of Employment and Manpower Train-
ing has contracted with the University of Florida to a) describe and measure tasks which
can be performed by lesser trained persons in the general practice setting, and b) de-
velop a model to ascertain the optimum combination of auxiliary and professional per-
sonnel. Numerous other efforts are also underway.

Those involved in the task analyses of the work of the medical professional and parapro-
fessional are trending towards the development of national standards and practice essen-
tials--this to allow the development of training curricula and national proficiency test-
ing, While there has been much discussion in the legal world of the wisdom of following
a similar course, thus far the voices counseling caution and indicating that many such
decisions are premature have predominated.

Dental Paraprofessionals
Many of the identical concerns for the availability of medical services have been opera-
tive in the dental profession with many parallel results. Increasing income, higher
levels of education, and programs--hoth private and governmental--which reduce the
financial barriers to care are factors which are accelerating the demand for dental ser-
vices. Prepayment plans are becoming increasingly popular especially as a form of
fringe benefit for labor unions. When coupled with the fact that fewer than 50 per cent
of the populace presently do not see a dentist even once a year, the conclusion is com-
pelling that there is a great need to increase manpower resources to meet the future de-
mand for dental care. And while new dental schools, increased enrollment of dental
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students in present schools, and a larger training capacity for dental auxiliaries are a
partial answer, it has become apparent, according to the Interagency Committee on
Auxiliary Persomnel of the American Dental Association (composed of representatives
of dental schools, dental assistants, dental hygienists, dentists, and state dental exam-
ining boards), "that more effective use of dental auxiliaries will probably provide the
best single source for meeting the manpower challenge. ' Accordingly the American’
Dental Association established a policy in 1961 which encouraged experimentation in the
assignment of additional functions to dental hygienists and assistants to determine which
duties might be assigned; the time, cost, and methods required for training; and how
the private practitioner could be helpful to accommodate to new methods of practice.
Experimental programs since conducted have demonstrated that persons with predeter-
mined qualifications can be frained through a formal educational program in a compara-
tively short period to provide services traditimally performed by the dentist with no
lessening of quality.

Dental auxiliary personnel include the laboratory technician, the chairside denta! assis-
tant, and the dental hygienist. The assistant works alongside the dentist in what is
called four-handed dentistry. The hygienist has a great deal more responsibility and

is involved in oral prophylaxis and patient education. The experiments being conducted
(and which are reported on herein) are for the purpose of expanding the duties of the
assistant and hygienist.

One of the first experiments was conducted at the U.S. Navy Training Center in Great
Lakes, Hlinois. In seven weeks, 12 naval dental technicians were taught to insert
amalgam and silicate restorations in cavities prepared by dentists. On the basis of
that study it was concluded that a dentist operating at three chairs and delegating cer-
tain operative procedures to trained technicians could treat twice the number of patients
and could significantly increase the number of restorations placed when compared to
his one-chair productivity.

A 1963 program at the University of Alabama further extended delegable tasks. The
results of this study, reported in the September 1967 issue of the J. of the Am. Dental
Ass'n,, concluded that carefully selected high school graduates could be trained to per-
form as well as advanced undergraduate dental students in a number of areas. And the
study done by the Division of Dental Health of the U.S, Public Health Service extended
still further the scope of delegable tasks and indicated that with one dentist and four
assistants, productivity could be increased by as much as 140 per cent. (The increased
productivity also means increased income. The dentist working with four assistants
nets more than twice as much as the dentist without assistants.) During the process of
this development, several states revised their dental practice acts to allow for these
expansions of the functions of hygienists and assistants. Moreover, several states are
considering the development and licensure of a new category of auxiliary.

What is perhaps most significant from the point of view of the legal profession ig that
it has been gchools of dentistry that have assumed the leadership in the reformulation
of the dental care delivery system.
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At the University of North Carolina School of Dentistry, 13 years of experience in den-
tal auxiliary utilization (DAU) and in training dental students to work with auxiliary per-
sonnel during their tenure in dental school is now being used as the foundation for in-
creasing the availability of dental care by expanding the role of auxiliary personnel;

the vehicle is denoted as the TEAM (Teaching Expanded Auxiliary Management) program
and involves the training of auxiliaries to perform services heretofore the exclusive
responsibility of the dentist. It should be noted that the School of Dentistry conducts
training programs for dental hygienists and dental assistants in addition to the under-
graduate dental curriculum. Dr. Matkin indicated that 'having such dental auxiliary
training programs as an integral part of the dental school makes it possible for us to
train the dental health team together, which has tremendous carry-over into private
practice following graduation. "

As part of the DAU/TEAM program, every dental student is trained in aspects of per-
sonnel management and supervision, evaluation procedures relating to competence and
abilities of auxiliary personnel; evaluation of the services being provided by expanded
duty auxiliaries in terms of quality and quantity; and the development of practice rou-
tines that make maximum use of such ftrained, expanded duty auxiliavies. The latter
concepts include personnel selection, training, and utilization; office design and func-
tion; patient flow patterns and scheduling; and the delegation of appropriate expanded
duties to qualified personnel. Training heavily stresses the clinical method.

The training program for dental assistants has produced one very surprising result.
Dental assisting students have accomplished 30 per cent more tooth restorations in the
clinical component in one semester than upperclass dental students accomplish in a

full year. Moreover, quality levels are at least as high as those required of dental
students. One outcome of this result has been the initiation of a comparative study of
the teaching methodologies for dental assisting students and dental students in an attempt
to isolate those factors that enable dental assisting students, with a total higher educa-
tion of two yvears, to perform tasks that require dental students four years of post-
baccalaureate training. Implications for the teaching of law abound in this study.

Legal Paraprofessionals
There has been a recent surge of literature examining the question of the legal parapro-
fessional, [A bibliography is set forth at 24 Vand. L. Rev. 1213 (1971)]. A recent
article by the author of this report, contained in 71 Colum. L. Rev. 1153 (1971), ex~
amines many of the issues and presents a detailed compendium of legal paraprofessional
programs. The conference and this report have afforded an opportunity to focus on cer-
tain issues that the participants felt most relevant to their concerns and as well to up-
date a limited number of the more significant paraprofessional program ventures.

As can be seen from even the limited discussion offered in this report, many of the
issues now being faced by the dental and medical professions regarding the development,
training and utilization of paraprofessional personnel are equally applicable to the legal
profession. A resolution of such issues as task analysis, career development, re-
cruitment, training and training situs, credentialization, licensure, and the relation-
ship of the legal assistant to the lawyer is not yet possible. Tnstead, it was the general
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feeling of the participants that much experimentation and developmental programs ought
to be engaged in and that there is little that should be foreclosed at this time. Much of

the debate over issues was generated by the reporting of programs that the participants
were involved in or had personal knowledge of,

The Los Angeles area easily occupies center stage in the legal paraprofessional move-
ment with programs of various sorts underway at UCLA, USC, the University of West
Los Angeles and Los Angeles City College. Indeed, and perhaps not surprisingly, the
entrance of a number of different educational institutions into the legal paraprofessional
field seems parallel to the variety of schools offering a professional legal education in-
cluding the fully accredited private and state university, the evening school, and the non-
accredited institution.

Los Angeles City College is a community college which is offering a two year full-time
program for legal assistants. The program includes courses in wills, family law, law
office management and a variety of other courses which compositely look rather like a
mini-law school program. Tuition is free to area residents.

The University of West Los Angeles has a small non-accredited law school. It has set
up a Division of Paralegal Studies and offers both a two year program for legal assistants
and a three year certificate program for legal administrators. The tuition charge is $25
per unit plus certain other fees.

USC does not as yet have a full paraprofessional program although each additional course
offered is considered to be a step in that direction. The current part-time program,
developed jointly by the law school and the University College Extension Divigion, is
aimed primarily at employed legal secretaries from small and medium-sized law firms
who wish to obtain advanced fraining and education in particular areas. The pilot course
offering, The Role of the Legal Assistant I, was completed in Spring 1971 and is exten-
sively described in an 86 page pamphlet titled: "A Report On The Role Of The Legal
Assistant Pilot Course Held At University of Southern California Spring 1971". There
are two current course offerings, Wills, Probate and Trust Administration and The Role
of the Legal Assistant II. The latter seeks to provide an overview of the concepts, prob-
lems and approaches in the area of law office administration; in addition, an experimental
and exploratory part of the course is being devoted to teaching the fundamentals of legal
research. This spring a course will be offered in civil litigation in the California State
Courts which will cover pleading, discovery, marshalling of evidence, and the role of
the legal assistant in preparing for settlement and trial.

Substantive courses for addition to the USC program are developed through the forma-
tion of advisory committees comprised of practicing lawyers, legal secretaries, and
law teachers who engage in the needed analysis and in the collection and development
of teaching materials. As each course is designed, it is submitted for approval to
the University Curriculum Committee.

USC is looking toward the development of an entire undergraduate curriculum for legal
assistants which would include the awarding of a B.A. degree. It is algo actively seeking
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funding for a training program for non-lawyer employees of OEQ Legal Services offices.

The program at UCLA, which is being developed in direct response to a request by the

Los Angeles County Bar Association, is an experimental one under the auspices of the
University Extension division but with the approval of the law school. So far the program
consists of one ten-week, full-time course (200 hours of instruction) in California probate
law. The 40 enrolled students are all at least high school graduates and most are pres-
ently employed legal secretaries; there are others, however, including a liberal sprink-
ling of wmemployed aerospace engineers seeking a new career. The materials have been
prepared by two practitioners loaned by area law firms to the law school. Instruction is
also provided by practitioners with different ones lecturing on different parts of the course.
UCLA is presently considering offering a second specialty course,

The most extensive legal paraprofessiona! training program that was reported on as being
centered at a university is being developed at the University of Minnesota General College
in cooperation with the Minnesota State Bar Association. A division of the College having
responsibility for the development of new programs and offering primarily occupational
liberal arts programs (e.g., dental hygiene, '"New Careers" programs) is now offering

a legal technology program which has been formulated by Austin Anderson and is based

on a revision of the curriculum adopted by the ABA Special Committee on Legal Assis~
tants. [The curriculum is set out in detail at New Careers in Law II: Conference Report,
June, 1971, a publication of the ABA Special Committee on Legal Assgistants, at p. 52.1
The General College program results from the "Pilot Program of Instruction for the Le-
gal Paraprofessional, " a 32-hour course of study offered in Minneapolis in mid-~1971 for
the purpose of determining whether: a) there was a sufficient interest in the legal com~
munity in such a course of study for non-lawyers; b) there was a sufficient interest in the
general community in such a course of study; c) law office employees and persons not
presently employed in law offices could successfully be combined in a single instructional
unit. A further purpose was the development of teaching materials. At the conclusion of
the experimental study program, questionnaires were sent to the registrants as part of a
formal evaluation procedure. These events resulted in the initiation of the current pro-
gram under which training is provided for three levels of proficiency: a one-year program
meriting a certificate as a Legal Secretary; a two-year program meriting an A. A. degree
as a Legal Assistant; and a four-year program resulting in a B.A. degree as a Legal Ad-
ministrator. For entrance intc the program, a high school degree or its equivalency is
required. The student body is presently restricted to 20 because of the still decidedly
experimental nature of much of the undertaking; however, when fully operative, enroll~-
ment will be considerably expanded. Also at present, two legal specialty courses are be-
ing offered, Business Organizations and Real Estate Practice, but when fully underway,
a total of ten legal specialty courses is planned. Such courses are being added at the rate
of two per quarter. Thus, in the Spring 1972 Quarter, Estate Planning and Introduction
to Civil Litigation will be the additional offerings. The specialty courses are taught by
practitioners specializing in the respective areas while the remainder of the student’s cor-
riculum is taught by full-time members of the College faculty. In addition to formal
clagsroom training, there is a summer internship component which involves students
working in a specific department of a law firm, title insurance company, county asses-
gor's office, etc. Interning students will typically be required to work through a problem
which will be assigned to them as part of their classroom program as well as performing
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tasks ongoing in that office. The educational program is advised by a sub-committee of
the Continuing Legal Education Committee of the Minnesota State Bar Association.

The other contender for the '"heavyweight crown ' reported on is the "Utah Systems Ap-
proach." [This undertaking is more fully described at 71 Colum. L. Rev. 1218-19 and
New Careers in Law: I, pp. 61-67.] This approach, in contrast to the Minnesota pro-
gram, is a non-degreed program and is predicated on the conclusion that the best em-~
ployment of a lay assistant is for the performance of those tasks which can be so routin-
ized that standardized procedures and forms, pulled together in manual form, may be
used. This conclusion is in turn predicated on analyses of the ways lawyers practice law
which have led Kline Strong, originator' of the Utah program, to conclude that a great
deal of what lawyers actually do may in fact be so systematized. [A systems management
analysis of legal practice is set forth at 71 Colum. L. Rev, 1211 et seq.]. Thus the Utah
approach may be categorized as one whoge central focus is on task analysis and task re-
definition.

There are two distinctive branches in the Utah Systems Approach. The administrative
aide involves such tasks as time keeping, accounting, personnel management, investiga-
tions, filing, library management, etc. The substantive branch includes the several
dozen identifiable substantive law areas such as probate, real estate, bankruptey, ete.

The basgic feature of the Utah approach is the development of highly sophisticated, inte-
grated, and synthesized practice systems devised by senior law studentg enroiled in for-
mal courses at the University of Utah with the assistance of specialists and experts
drawn from neighboring law firms. Utilizing such assistance, student teams develop
standardized systems for the handling of administrative and substantive matters. Both
lawyers and lay assistants are to be trained in these systems. The lay assistant is to be
trained in the administration of each system in detail while the lawyer, because he al-
ready knows the substantive content, will have a more cursory training in the system but
will also be trained in the effective management of lay assistants operating legal systems,
It is contemplated that much of this type of training of the lawyer would take place in the
law school during the basic legal educational process,

The law school's involvement would be limited to devising and maintaining the currency
of the systems. The actual training of the lay assistants is to be done primarily by prac-
titioners and professional educators in a wide range of institutions (though not at law
schools). Once the lay assistant has successfully completed an initial course in "This Is
What The Law Is, ' it is contemplated that further instruction in substantive specialties
can be accomplished through such self-teaching devices as programmed instruction. A
certification procedure is also provided for.

The Utah and Minnesota approaches pose in sharp contrast the issue of generalist versus
specialist training. Under the Minnesota program, generalists who have taken specialty
courses are being trained to function in as yet undetermined ways in small and medium
sized law firms. The Utah approach is to train specialists who will perform in a replic-
able manner without regard to which lawyers they are employed by. Indeed they would
not necessarily have to be employed or directed by a lawyer in order to perform the

tasks for which they were trained, although it is intended that they nonetheless always
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work under the supervision and control of a lawyer. The dichotomy in approach may in
part be attributed to differing conceptions as to the needs of the private practitioner.
Moreover, the Minnesota program will ultimately comprise a new entry vehicle for legal
Ppersonnel whereas the Utah program will focus mainly on those lay persons already em-
ployed by law firms. Finally, as a direct adjunct of this latter point, the Utah system
will be producing legal specialists in large numbers almost momentarily while the Minne-~
sota approach, because of the inclusion of college level training and the measured devel-
opment of specialty courses, will produce but a limited number of graduates for at least
the next several years.

An experimental feature of the Minnesota program being planned for implementation in
the fall was of particular interest to the conferees. Six students, in their second year
of the Minnesota program, will be assigned to work under an as yet undetermined num-
ber of University of Minnesota law students who themselves will be participating in a
clinical program at the law school, The law students will all be in their third year and
eligible to practice under the Minnesota student practice rule. The genesis of the exper-
iment is the "chairside dental assistant' model for the training of dental paraprofession-
als, discussed earlier in this report. While much of the detail has yvet to be worked out,
it has so far been determined that the clinical setting will be criminal law. The law
students involved will attend (as they normally would) misdemeanor court sessions on
two days a week, at which time they will be assigned indigent clients in cooperation with
the Public Defender's Office. These law students will handle all the non-trial work
basically on their own, including the arraignments and initial interviews. In return for
this assistance, the Public Defender's Office supplies the supervision when the students
conduct a trial. At a minimum, therefore, the legal paraprofessional students teamed
up with the law students will closely observe the criminal process in action; it is likely
that they will also interview witnesses and handle part of the investigation. CLEPR has
supplied the clinical program with a grant to hire a supervisor to oversee the activity of
the law student/legal paraprofessional student teams and to provide instruction in joint
operation.

This supplementation of the legal assistants' classroom work is being designed to afford
them exposure to how the system operates and is an attempt to overcome an almost
natural inclination towards a very mechanical approach to the training of legal assistants,
From the perspective of the law school, the objective will be to train lawyers (law stu-
dents) in the management of personnel--a fask in which lawyers have traditionally scored
very low.

From a broader perspective, it was suggested that the experiment might afford the law-
yer, the legal profession, and the law student a view of law as a process which could be
analyzed in terms of the steps that are involved in the execution of legal tasks and the
method of allocating resources for such performance, The step analysis would of course
be an essential feature in the training of the paraprofessionals. Put in different terms,
the experimental venture might serve to introduce law schools to a management analysis
of the performance of legal tasks.

While the implications for legal education are mostly visionary at this point in time, it
is conceivable that introducing some phases of paraprofessional instruction into the law
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school, especially via the medium of clinical edudation, has the potential for sighificant
change of the traditional methods and goals of legal education. If the issie ig examined
from the perspective of the teaching of the system for the passage of property from one
generation to another, it is at least conceivable that the kind of analysis of the system
that would be required in order to teach the parts of that system to legal paraprofession-
als would result in a rethinking of the system itself. Which is to say that an implicit
part of the process of analysis of tasks and their simplification and standardization is
the raiging of the question of whether the results sought could better be achieved by new
or different systems-~in effect, querying what the role of the lawyer in the wills and pro-
bate process ought to be, unencumbered by the vested interest the lawyer has in main-
tenance of the present system. Another potential benefit might be a replication of the
experience at the University of North Carolina School of Dentistry. There, as pointed
out, the dental school found it could achieve levels of technical competence in a two-year
training program for dental assistants that had earlier been thought only possible in a
four-year graduate level program for dental students, with obvious implications for
training methodology. Without the juxtaposition of dental assisting student against dental
student in the same clinical program, it is unlikely that the results would have been per-
ceived as they were.

The clinical component was one of several interfaces between the legal paraprofessional
and the law school which was raised at the conference. A strong theme running through-
out-~the role of the law school--was frequently discussed but proved to be as elusive as
the advent of the legal paraprofessional will prove ineluctable. Several participants
urged onto the law schools, a la the dental schools, the mantle of leadership. But oppo-
sition was voiced to the close association of the legal paraprofessional to the law school.
All agreed that such agsociation would prove persuasive in obtaining approval from bar
associations; and that approbation by the law schools could play a key role in the hiring
process. But legal paraprofessionalism, it was argued, should serve as a wedge to open
wider the access routes to legal practice and, equally importantly, to facilitate develop-
ment of radically different structures for the delivery of legal services, To these pro-
ponents, leadership by the law schools was seen as possibly stamping onto future forms
of paraprofessionals the indelible features of present practices of lawyers. That ia, law
achool-centered training programs might end up perpetuating what might be regarded as
undesirable features of the present delivery system and might preempt other institutions
from offering training programs. Instead, it was urged by some that paraprofessionals
be allowed to set up their own competitive delivery systems in challenge to the lawyering
modes of the legal profession. To these participants, the legal paraprofessional could
function as did Jacksonian democracy in the 1830s and 40s, and sweep aside bar associa-
tion-imposed impedimenta fo the practice of law.

Another law school theme raised was that of the current enrollment phenomenon and its
poesible impact on the development of legal paraprofessionals, It was pointed out that
admissions to the bar will triple this year as compared-to 1960, In response it was indi-
cated that while little hard data is available, it would appear that as many as one-third
and possibly even one-half of law school graduates are not directly involved in the prac-
tice of law within three years of graduation. To the responders, therefore, the greatly
increased enrollment of law students yet poses no peril to the growth of legal parapro-
femsionalism.
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" Perhaps the one unifying theme of the conference was that no mustard plaster pattern
has yet emerged to be slapped on to shape the future. The message to the law schools
is that experimentation be encouraged 80 as to facilitate a diversified developmental

' pattern.

255



bt
i

oo =

LY, G,

280 Park Avenue ® New York, N.Y. 10017 ® Phone (212) 697-6800

Volume 1V, No. 11, April 1972

CLEPR ANNOUNCES FIFTEEN NEW GRANTS

CLEPR grants totalling $582, 000 have been awarded to 12 law schools for support of clin-
ical legal education programs and to 3 law schools for the training of clinical teachers.

In its April 1971 Newsletter CLEPR announced that, in considering applications for aca-
demic year 1972-73, preference would be given to programs in which students were in-
volved exclusively in a clinical experience for an entire semester and received a semes-
ter's credit. Seven of the grants described below are in this category. All of these se-
mester-ong clinical programs will take place in clinics which are operated and control-
led by the law schools.

One grant will support the first experiment by a law school ~ Minnesota - in training
legal paraprofessionals with law students in a law school clinic,

A list of the fifteen grants and a brief description of each follows.

Support of Clinical Programs in Law Schools

A full semester clinical program at BOSTON COLLEGE SCHOOL OF LAW will become
part of the Law School's regular curriculum in the fall of 1972 with the help of a $35, 000
grant {rom CLEPR that will partially support the program for two years. Each semester
between fifteen and twenty students will staff what in effect will be a public interest law
firm located in downtown Boston. It will operate in tandem with Boston's Urban Areas
Project of the Lawyers' Committee for Civil Rights under Law housed in contiguous
office space.

A CLEPR grant of $45, 000 will assist the law school of CLEVELAND STATE UNIVER-
SITY over a two-year period to inaugurate a one and one-half quarter clinical experience
awarding 18 credits. Forty-eight students per year will work on selected cases from the
Cleveland Municipal Court. Evening students, usually unable to participate in clinical
programs because of their job commitments, will have an opportunity to enroll in the
program through the financial support of the Alumni Association.

Under a grant to it from the Law Enforcement Assistance Administration, Department
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of Justice, for promoting clinical programs in criminal prosecution, CLEPR has awarded
a contract to the LAW CENTER of GEORGETOWN UNIVERSITY in the amount of $15, 000
to enable Georgetown to hire an additional attorney to help supervise undergraduate law
students participating in a clinical program established under a prior contract pursuant

to which they prosecute and defend cases in the lower courts in Washington, D. C..

HOFSTRA UNIVERSITY SCHOOL OF LAW has been awarded a two-year CLEPR grant of
$28,000 for partial support of a clinical semester program for third year students. The
law school will operate a law office off campus undexr the supervision of two law school
professors and with the assistance of a clinical intexn. The cases will be screened and
selected for their educational value and will involve clients with incomes above the OEO
poverty level.

LEWIS & CLARK COLLEGE, NORTHWESTERN SCHOOL OF LAW has received a two-
year CLEPR grant of $32, 000 for partial support of a clinical program in which the law
school will operate a law office off campus under the supervision of three law school pro-
fessors, two of whom will act as co-directors. The thirty third year students in the pro-
gram each semester will spend half of their time working in the office and the other half
of their time taking practice, simulation and related substantive courses, some of which
will involve clinic cases.

The UNIVERSITY OF MINNESOTA LAW SCHOCL has been awarded a two-year CLEPR
grant of $30, 000 for partial support of a clinical education program in the training of law
students to work with and utilize paraprofessional students. In conjunction with the Gen-
eral College, the clinic will give field experience to legal paraprofessional students who
will team up with clinic law students and receive academic credit for their clinic work.
A clinic supervisor will establish and coordinate this program.

The UNIVERSITY OF NORTH DAKOTA SCHOOL OF LAW has received a $10, 000 one-
year CLEPR grant to help it initiate next fall its first clinical program awarding aca-
demic credit., A new member will be added to the faculty to spend his full time directing
the program in which fifteen third year students will participate each semester for six
hours of credit in an in-house clinic involving considerable representation on both the
civil and criminal side under a new student practice rule.

A full semester of clinical work will become part of the regular curriculum at the law
school of the UNIVERSITY OF SAN FRANCISCO with the support of a two-year $40,000
CLEPR grant. Fifty students per year will receive 10 credits for practice experience

at two sites - a law school operated and supervised clinic located near the Public Defen-
der's office and a Barristers' Club operated and supported clinic within San Quentin
prison. Three related seminars given by the Director, Assistant Director and a regular
faculty member are an important part of this program which involves the student in
sequential aspects of the system of criminal justice,

SETON HALL UNIVERSITY SCHOOL OF LAW has been awarded a two-year CLEPR grant
of $37,000 for partial support of a program dealing with the legal problems of the working
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poor. The law school will operate a law office off campus under the supervision of a
clinical director and with the assistance of a clinical intern. The program will award
two half semesters of credit to thirty third year law students each vear,

A grant of §38, 000 to WASHBURN UNIVERSITY will assist the law school over a two
year period to add persomnel to its existing clinic. Sixty students per year and twelve
in the summer will receive 13 credits for a full semester's work on selected cases
referred from courts, Legal Aid, OEO offices and the Menninger Clinic. Practicing
attorneys, regular faculty members and a psychiatrist will provide classroom compo-
nents and additional specialized supervision to student fieldwork,

A two-year CLEPR award of $35, 000 to WAYNE STATE UNIVERSITY LAW SCHOOL will
enable the law school to add next fall a full semester component to its already substantial
clinical program. The new program will add a professor to the school's faculty to work
full time with fifteen students a semester in running an in-house poverty law clinic.
Cases will be referred to the clinic from local OEO neighborhood law offices.

The YALE LAW SCHOOL has received a one-year CLEPR grant of $25, 000 to aid in ex~
panding the clinical legal education program at Yale in two ways, First, the position of
Training Director will be established. The Training Director's function will be to estab-
lish a pattern for student supervision in a clinical program in a particular agency, and
then move to another agency and establish a pattern for this agency. Second, the grant
would give some support for extension of the regular faculty into the clinical area.

Training of Clinical Teachers

HARVARD UNIVERSITY SCHOOL OF LAW has received a $195,000 grant from CLEPR
to be used for three years beginning in June to train graduate Fellows as clinical law
professors. The CLEPR Fellows will receive their clinical training by helping Pro-
fessor Gary Bellow supervise an undergraduate clinical program pursuant to which each
semester seventy-five third year students participate for 8 hours of credit. A similar
fellowship program has been conducted at Harvard for the past three years and has been
extremely successful in producing clinical professors. With the number of clinical pro-
grams increasing each year, the continuation of the Harvard program should help meet
the growing demand for clinical professors. The program under the new grant will
differ from the first fellowship program by extending the fellowships from one to two
years. Upon completing the program the Fellows receive an LI, M.

Grants of $7,000 and $10,000 to GOLDEN GATE COLLEGE OF LAW and the UNIVERSITY
OF TEXAS LAW SCHOOL FOUNDATION respectively will provide half support in each
case to law teachers with academic teaching experience who wish fo acquire practice
experience for use in clinical teaching. The remaining support will be provided by the

law schools. Professor Robert Schubert of Golden Gate will spend his practice year at the
Boston College Legal Assistance Bureau, and Professor Robert Dawson of Texas will he
with the Public Defender Service for the District of Columbia. ‘
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REPORT OF CLEPR WORKSHOP ON THE ROLE OF CLINICAL
LEGAL EDUCATION AT THE METROPOLITAN AND REGIONAL LAW SCHOOL

This workshop was held in CLEPR's offices in New York on March 16-17, 1872, Partici-
pating were Professor Michael Ambrogio of Seton Hall University Law School, Professor
Joseph H. Koifler of New York Law Schoocl, Professor Gary H. Palm of the University of
Chicago Law School, Dean €. Delos Putz, Jr., of the University of San Francisco Law
School, and Professor Donald F. Rowland of Washburn University School of Law.

The workshop was organized and written up by Professor Wiiliam H. Bluth of Capital
University Law School. CLEPR was represented by William Pincus, President, and

Peter Swords, Victor Rubino and Betty Fisher, Program Officers. Also in attendance
were Mrs. Felice Levin and Professor Lance Liebman, consultants to the Ford Foundation,

During the past several years, CLEPR has made grants t» more than 90 different law
schools. While the majority of private foundations tend to make most of their grants to a
small handful of major national schools, it is clear from the numbers that CLEPR has
extended the reach of its activities to include the more prevalent type of school. These
gchools, which are the typical American law school, do not enjoy large endowments, low
student-faculty ratios, extensive curriculum offerings and a wealthy alumni body. The
great majority of these schools teach what has come to be known as national law, as
distinguished from local law, and they do have students from distant parts of the country.

However, they recruit most of their students on a local or metropolitan basis and return
the majority of their graduates to practice law in the same locations from where they were
recruited. In its efforts to affect zall of legal education in America, the bulk of CLEPR's
grants have been made to these schools. This workshop assayed the role of clinical legal
education in such metropolitan and regional law schools.

The participants began by discussging the particular educational advantages of clinical pro-

grams to students of regional law schools. One of the basic functions of clinical programs

at these schools is to provide gkills training of a high standard in the areas of interviewing,
counselling, trial advocacy and the like. Traditional legal education has not provided

this training, it being left to the individual's post-law gchool experience in actual practice.
This system of professional training has worked to a degree for the minority of law school
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graduates who are given the opportunity to apprentice with Wall Street-type firms or major
federal agencies such ag the Justice Department. In any event, for the average law school
graduate there is no such post-graduate training. In contrast, it was noted by the participants
that the great majority of graduates from their law schools become practicing attorneys
either on their own or as members of small firms. Skills training as considered here camnot
be provided economically by the small law office and the graduate who begins as a solo
practitioner must necessarily acquire these skills on his own. By training these future
practitioners in interviewing, counselling, drafting, negotiating and litigating the regional
schools provide the kind of traiming formerly given only to the elite in the profession during
their first years of practice. As teaching institutions the law schools may be providing
skills training of a standard superior to any provided in law firms: private or public.

It was opined that a second major educational cbjective of clinical programs for these schools
lies in training future lawyers for local leadership roles. It was cbserved that a large number
of the graduating students of the schools represented become local judges, prosecutors,
government and political leaders. It was suggested that these schools should offer courses
designed to prepare students for roles in local government. At the present time, if there is
such preparation the emphasis is on national institutions and federal agencies. Perhaps the
regional school has been derelict in not emphasizing enough the training of effective local
leaders, for they graduate sc many of them. The clinical model seems well suited for this
purpose. By expanding the seminar component of most clinical programs to include an
examination and analysis of the institutions involved in students' clinical work, a greater
awareness and insight into the workings of local government can be fostered. Also, ex-
pansion of clinical programs into the local administrative process would broaden the clinical
experience and increase this awzreness and insight.

Providing law students with a close relationship with faculty members was said to be a third
major educational objective of clinical programs at regional schools, At the present time,
the clinical course may be the only course in which the student may experience a very close
working relationship with an individual faculty member, These schools do not offer a large
number of seminar courses. Most courses are required and the.elective portion of the cur-
riculum is limited. There are more large classes and overall student-teacher ratios ave
higher than at the major national schools. The participants unanimously agreed that seminar
and other cpportunities for close association with the faculty were desirable from an educa-
tional viewpoint. In the major national schools the clinical course is one of many seminay-
size courses and serves as the example of a seminar. In this case, it was suggested that
the classroom component of the clinical course and the teaching materials used were more
important at these schools since the clinical seminar could well be the student's only seminar
experience.

Another topic covered was the utility of the clinical method for evening division students,
Clinical programs have been designed almost exclugively for day division students and little
attention has been given to the implementation of clinical programs for evening students.
Professor Bluth described the clinical course he offers in the evening. One section of the
Coorrections Clinic is open to senior evening students. At the present time gix out of a -
graduating class of 17 are enrolled. Four hold law-related jobs; two as law clerks in law
offices, one with an insurance company and one with the Juvenile Court. The program in-
volves the representation of prisoners of the Ohio Penitentiary. The students interview
their clients in the evening., A weekly seminar is held and conferences with the instructor
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are also scheduled in the evening. Some investigation and all iitigation must take place
during the day, but the students have found little difficulty in taking the time off from
work. Evening students, perhaps due to their work experience, are able to assume re-
sponsibility at an earlier stage and initially turn in a more professional work product.
All of the students in the program plan to practice law upon graduation.

Other conferees from schools with evening divisions found that their evening students

did not have the time flexibility during the day to participate in a clinical program. It
was suggested that a student’s motivation in attending evening law school might account
for his interest or disinterest in clinical programs. Some students are enrolled in
evening programs to improve their skills in their current jobs which they intend to keep
after law school. Examples would be employees of banks, insurance companies, and
corporate executives. These students never intend to enter the general practice of law
and are, on the whole, less interested in clinical opportunities. On the other hand,

there are some students who are compelled by financial reasons to attend law school in
the evening. For these students, who cannot find law-related jobs while in law school,
the skills training provided by clinical programs seems as important as for the day stu-
dents. In terms of a clinical program's impact on local institutions, it was suggested
that an evening program may have a greater impact than a day program. Evening stu-
dents generally have deeper roots in the local community and are involved in local civie and
political affairs. Upon graduation they remain in the community and often move into loeal
government positions due to their contacts in the community. Furthermore, they seem to
move into the power structure a lot sconer than the day students.

Several other advantages peculiar to programs at regional schools were noted. It was sug-
gested that these schools may enjoy unique advantages in establishing innovative clinical
programs due to their good reputation in the local community. Some participants ob-
served that this indeed was the case. They have found that local officials are most co~
operative in helping to establish clinical programs, even though controversial cases might
be brought and increased work would be ereated for local agencies. This co-coperation is
attributed to a desire to help the law school, and by a realization that the law school is try-
ing to train better lawyers rather than to stir up trouble. These conferees felt that the
quiet, practice~oriented reputation of their schools is a definite boon to the creation of
their clinical programs. Other participants felt that the school's reputation is of little
importance. They believed that the reputation of the man setting up the program is the
controlling factor in gaining co-operation. All agreed that local alumni are enthusiastic
about clinical programs and are helpful in establishing them.

It was suggested that the clinical professor at the regional law school may enjoy a higher
status than his counterpart at an elite school. The participants agreed that the clinician
is more likely to be treated as a full faculty member at their schools than he would be at
2 major national school. He is more likely to chair important faculty committees, be
granted tenure, and not be treated as a stepchild. However, he may face less pressure
to publish. The conferees were pleased with their relationships with their faculties and
several found other faculty members more than willing to offer their assistance and ex-
pertise in the clinical program. It was asserted that increased faculty support and co-
operation was the result of a strong practice orientation among the faculty of the school.
This was borne out when the conferees were polled on the experience levels of their col-
leagues. The majority of faculty members had substantial practice experience before they
entered teaching. Most were recruited from private practice and many maintain close
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contacts with the practicing bar, They support the clinical program and tend to participate
in it more than the exclusively classroom-oriented teacher. There seems to be less re-
sistance on the part of a practice-oriented faculty towards the introduction and expansion of
clinical programs and there is less need to legitimize the clinical course in an academic
sense. Several participants noted, however, that recent hiring has been directed more
toward the academician than toward the practitioner, which may change faculty attitudes
concerning the clinical prefessor and clinical programs.

Problems peculiar to clinical programs in their schools were next considered by the partici-
pants. First, the problems of the working student were discussed. Clinical programs at
schools with a large number of working atudents are sometimes forced to compete with pri-
vate employers for a student's time., The time required for litigation in a clinical program
cannot be tailored to accomodate a student's class and wovrk schedules and some students feel
they cannot do both. This seems to be more a problem with students than with employers,

since clinical programs using students who work part-time have found employers most co-opera-
tive in allowing students time off for court appearances and other required clinical work.

Several reasons were suggested for the large number of working students at these schools.
The primary reason is financial. The regional law schools are unazble to match the major
national schools in their ability to provide financial assistance to their siudents. With a
dearth of scholarship money available, more students are forced to work in order to pay tui-
tion and expenses. A second reason relates to the hiring process. Many students find pari-
time work leads to full-time employment upon graduation. While Wall Street-type firms use
summer programs as an evaluative device in the hiring process, smaller firms use part-time
clerkships for the same purpose. Another reason suggesied was peer group pressure.

In this connection, Dean Putz noted that many of the students at his school are employed in law-
related jobs. A substantial number clerk in law offices. Others are employed by the courts,
prosecutor and defender offices, and many public agencies. Jobs are often passed from stu-
dent to student. These jobs frequently serve as an important step in the hiring process, since
they give the prospective employer a long, hard look at the student's legal ability. In addition,
they provide a natural clinical experience for the student. He sees and learns first-hand the
workings of local institutions. Other participants alsoc noted that a large number of their stu-
dents held part-time law-related jobs. Estimates ranged as high as 70% of the student body.

It was agreed that the difficulty of financing clinical programs was the biggest problem facing
regional schools in conducting this new kind of legal education. The metropolitan and regional
private law school is basically financed by tuition income. In some cases tuition may provide
as much as 90% of law school income. Yet there is a limit to the amount of tuition that can be
charged, especially in states which have state-supported law schools, since tuition at a state-
supported school is likely to be half that required to support a self-sufficient private gchool,
Secondly, there was a general consensus that the metropolitan and regional law schools are
far closer to being self-sufficient than the major national schools. Therefore, deans and ad-
ministrators lock very carefully at any program that is likely to be more expensive. It was
pointed out that a study done by N. Y. U. demonstrated that clinical programs are no more
expensive than other seminar courses. While this analysis may bold for a school with many
seminar offerings, it is not a useful comparative tool for schools that offer few, if any, semin-
ars, as is the case with most regional schools. For these schools clinical programs are more
expensive than other courses and finances are often amajor constraint in the way of the expan-
sion of clinical programs.
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Introduction

Peter Swords of CLEPR wrote the text for this Newsletter after a special review by way
of field visits and study of written material. This was in addition to his knowledge of
the area under consideration which he derived from his work on many CLEPR-financed
clinical programs.

CLEPR welcomes the opportunity, through this publication, to call attention again to the
challenges of clinical work in providing legal services to those who are incarcerated.
There are few "pressure cookers' in human experience where as much is demanded of
anyone - heart, soul, intellect ~ as is involved in rendering a useful service to prison-
ers. BSince legal services are essential for everyone behind bars, there is real work
here in which the future lawyer can obtain an unparalleled educational experience. Be-
cause legal services for prisoners are vet to be provided in most instances, the law
schools and their students can pioneer the creation of law offices in correctional institu-
tions, while adding much to legal education. In the future, funds for such law offices,
contracted to law schools, may be included in the regular budgets for operating correc-

tional facilities.

LAW STUDENTS IN PRISON LEGAL SERVICES
A Report on a Special Aspect of CLEPR's Program

As the American public has become increasingly concerned about its country's jails and
prisons so has the American Bar. Courts are moving away from their traditional "hands-
off" approach to matters involving prison adminigtration and are beginning to consider
what actually goes on inside correctional institutions. Bar associations are adding com-
mittees on corrections and penology to their list of regular standing committees. And all
across the country law schools are establishing legal service programs for inmates in
which law students represent actual inmates with actual legal problems. The Council on
Legal Education for Professional Responsibility, a specialized philanthropy sponsored by
the Ford Foundation, has played a major role in promoting these programs. This
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Newsletter tells of the Council's efforts in this area and describes several of the pro-
grams it has funded that involve students working in prisons.

Before describing the Council's particular efforts in the corrections area there follows
an introduction to its overall activities and purposes. The Council, known throughout the
law school world as CLEPR, was organized in 1968 with a grant from the Ford Founda-
tion to aid experiments in clinical legal education by providing accredited law schools
with financial assistance to help them initiate clinical programs. Clinical legal educa-
tion, as the term ''clinical" suggests, involves law students representing actual clients
in real cases. While a few schools had clinical programs before CLEPR's founding,

for the most part these were not regular components of the law school curriculum and
were offered on a non-credit basis. CLEPR's goal has been to make clinical work a
regular part of the law school curriculum. To do this, it has emphasized two major fac~
tors; first, that adequate credit be awarded to students who participate in these programs
and secondly, that these programs be supervised by regular faculty members. Today
over 123 of America's 147 accredited law schools have clinical programs of this nature.
About 85 of these schools have received CLEPR grants to help them start up new or
expand existing clinical programs.

CLEPR's efforts in clinical legal education have been helped by the strong interest of
law students for clinical work and by the enactment in the last few years by a large num-
her of states of student practice rules authorizing students to practice law under pre-
scribed conditions. * These rules in turn have encouraged law schools to engage in clini-
cal work, Today 38 states have rules allowing student practice. A substantial boost to
the enactment of student practice rules was given in 1969 by the promulgation of the
American Bar Association’s Mcdel Rule for student practice.

CLEPR has had two major objectives in promoting clinical work: the improvement of

the education of law students and increasing the delivery of legal services to the poor.
While a potential conflict between the service and educational goals of clinical education
might be expected to develop, in actual practice this has not been the case. Learning to
handle a caseload is one of the educational objectives of clinical work. Furthermore,
programs have had little difficulty in limiting their caselcad when ita size beginsg to inter-
fere with the program's educational purposes. As having law students become aware
through first hand experiences of the problems of delivering legal services is one way of
creating conditions for improving the situation in the future, the educational and service
objectives are essentially of a piece.

CLEPR believes that three major educational goals are served by clinical legal education,
First, training is received in practical skills not usually taught in the traditional curricu-
lum, such as interviewing, counseling, negotiating, fact gathering and advocacy skills.
Second, law students, under close and regular supervision, develop habits of discipline
and learn to turn out a lawver-like work product of quality. And third, awareness is
developed of the public service responsibility of the bar and of individual lawyers. Other

*A CLEPR pamphlet entitled '"State Rules Permitfing the Student Practice of Law; Com-
parisons and Comments’ prepared by New York University Institute of Judicial Adminis-
tration, provides a historical description of the development of these rules, reprints the
various rules as of January 1, 1971 and briefly analyzes and compares the various rules.
Copies of this pamphlet are available at CLEPR's office on request.
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educational objectives include: providing students with career alternatives; bringing
reality into the law school by taking the law school out into the world, and making fradi-
tional courses more intelligible and lively for students who have had a clinical experience.

Early in its existence CLEPR became interested in clinical programs in corrections.
This field seemed ideal for furthering its objectives. On the service side, countless
inmates were in need of legal services and nobody was doing anything about it. Educa-
tionally, exposing law students to the raw reality of prison life might do more for their
understanding of the criminal justice system than weeks of lectures and library reading.
One of CLEPR's first grants was to the National Council on Crime and Delinquency for a
conference held at the University of New Mexico in the fall of 1969 on Law Students in
Corrections. This conference brought together over 200 participants consisting of top
corrections personnel, lawyers, judges, law school teachers and law students to explore
the role of the law student in the corrections system. To further promote interest in this
field, in February of 1970, in its Newsletter inviting applications for clinical legal educa~
tion programs starting in the Fall of 1971, CLEPR announced that it would give preferen-
tial consideration to applications involving clinical work in legal services programs in
jail or prison. It said: "This is an area which offers outstanding opportunities for the
classical clinical experience; renders an important personal and social service; and
holds promise of contributing to the rehabilitation of prisoners and the reform of the cor-
rectional system.' In the Spring of 1970 CLEPR had reprinted 6, 000 copies of Bruce
Jacob's and K. M. Sharmar's article entitled Justice After Trial: Prisoners' Need for
Legal Services in the Criminal-Correctional Process, that appears in the Spring 1970
issue of the Kansas Law Review, Vol. 18, No. 3. This comprehensive article, as its
title suggests, analyzes in great detail the legal needs of inmates and explains alternative
methods for meeting those needs. It was sent to each Dean and faculty member of ac-
credited law schools.

CLEPR has made grants to the law schools of the following 15 universities and colleges

to provide support for clinical programs in corrections: University of Arizona, Capital
University, University of Connecticut, University of Detroit, University of Florida,
Georgetown University, University of Indiana (Indianapolis), University of Kansas, Louisi-
ana State University, University of Minnesota, University of Oregon, University of Puerto
Rico, University of South Carolina, Wayne State University, and Yale University. Four
of these programs are described below. In addition to these programs, 42 other law
schools also have clinical programs in corrections, A list of all these schools appears

at the end of this Newsletter. It is plain then that the movement for law student inmate
legal services programs has reached substantial proportions.

As suggested, clinical programs in the corrections area have well served the goals of
clinical legal education. Most inmates incarcerated in American prisons are desper-
ately in need of legal services, and inmates, almost by definition, are indigent. Their
very existence has been radically altered by a conviction, and many of them sustain
themselves with the half hope that they may find some way of being released before their
time expires. Quite understandably, State and Federal Courts are flooded with petitions
for post-conviction relief. With the inmate population growing and becoming increasingly
aware of the possibilities of post-conviction relief, the flood level is rising and causing
an acute problem for many of our courts., At the present time the great majority of

these petitions are filed by the inmates themselves. However, many inmates are ignorant
of what must be alleged in a petition as a bare minimum in order to state a claim for relief.
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This means that in a few instances, at least, prisoners with valid legal claims will not

be heard. Furthermore, in many instances unassisted "writ writers' submit petitions
that are hand written and barely legible. Frequently, these will be many-paged docu-
ments filled with largely irrelevant material. All of this imposes a tremendous burden
upon the courts that must review these petitions. It is clear for one reason then why law
school prisoner legal assistance programs are being received so enthusiastically. From
the courts' standpoint such programs operate as a sieve screening out baseless claims,
This means that the number of petitions filed should be reduced. These programs are too
new to substantiate this claim, but the general consensus is that they are beginning to have
thig effect. Furthermore, the petitions that do get to the court are intelligible, contain
only relevant information, are rationally organized and mercifully brief. They are the
kind of papers that a court can work with.

Tn addition to the problems at the judicial level an internal administrative problem fre-
quently arises in prisons when inmates are not provided legal services. Such lack pro-
motes jailhouse lawyers which in turn gives rise to friction among inmates when a client
is unable to pay his jailhouse lawyer his fee for the performance of legal services. There
is indication that the availability of free legal services from law school programs reduces
the number of contacts between inmate clients and their jailhouse lawyers.

Finally, law school clinics directly assist the rehabilitation process. More and more
people involved with corrections are coming to view legal services as necessary for the
creation of conditions that make possible meaningful rehabilitation. So long as prisoners
believe that they are unfairly incarcerated and without rights, it is unlikely that they will
become involved with their own rehabilitation. If a prisoner can still feel that he has
some connection with the cutside world, by sharing some of the same rights as those en-
joyed by the free, there is a chance he can be rehabilitated. But if he doesn't feel any
such connection then there is no chance at all.

Educationally, inmate legal assistance projects make first-rate clinical legal education
programs. Congiderable interviewing and counseling experience is afforded to law stu-
dents. The psychological pressure of some of the interviews is equal to the most difficult
a lawyer has to deal with, Post-conviction cases provide a vehicle for the exercise of a
number of lawyering skills. Typically, long trial transcripts have to be searched for
error. In many cases it requires considerable effort merely to obtain a transcript.

Such a setting furnishes a realistic context in which to develop that most important of
lawyer attributes--self discipline in habits of thoroughness. Furthermore, the whole
area of crimincal law is covered and difficult jurisdictional and procedural problems
must be contended with. Post-conviction work is not limited to collateral attacks on the
constitutionality of an inmate's conviction. A good number of cases involve questions of
sentence computation. These cases are worked out at the administrative level. This
gives students an opportunity to meet and negotiate with prison authorities. Detainers
involve negotiating with foreign state district attorneys. Furthermore, many prison
programs are not restricted to post-conviction matters but handle civil cases as well for
their inmate clients. Many inmates have matrimonial and custody problems. Weliare
difficulties relating to inmate's family are frequent. Occasionally a convict will have
property or commercial matters that require attention. A wide variety of different kinds
of cases are then available for students who participate in these programs, thus assuring
their educational content.
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Most programs involve students making frequent trips to the penitentiaries in order to
vigit their clients. Each interview lasts on the average for one hour and this means that

a good deal of general discussion goes on between the inmate and the student-lawyer. As
a result of this full exposure to life in prison, students derive first-hand insight into prob-
lems of penology and are in a position to make informed analyses and judgments regarding
legal process and professional responsibility issues arising in the field of corrections,

Descriptions follow of several presently operating C LEPR-supported clinical legal edu-
cation programs providing legal services to incarcerated prisoners. During the course
of each description many of the points made in this introduction will be amplified and
examples will be given to illustrate their meaning.

The first modern day clinical program in corrections began at the Law School of the
University of Kansas located in Lawrence, Kansas. Over ten years ago Paul E, Wilson,
a professor of criminal law, began exploring ways to develop clinical programs at his
school. At that time he was advised that clinical programs involving traditional legal aid
matters were not feasible in a town as small as Lawrence, It occurred to him, with two
major prisons nearby, the U.S. Penitentiary at Leavenworth and the Kansas State Peni-
tentiary at Lansing, that a clinical program involving legal services to inmates might be
a workable proposition. It was obvious that inmates had a tremendous number of legal
problems and that in the majority of cases they were indigent. In the early 1960s he
began talking with the authorities at the Kansas State Penitentiary concerning the possi-
bility of initiating such a program buf met with little interest at that time. Not to be
deterred, a few years later in 1965 he discussed his ideas with James Vorenberg, who
wasg then with the Justice Department, and out of these sesgsions there developed the Uni-
versity of Kansas Legal Assistance Project. Vorenberg met with Eugene Barkin, Chief
Counsel to the Federal Bureau of Corrections, and Barkin made arrangements with
Leavenworth for the program to operate. With a grant from the Metzenbaum Human
Relations Fund of Cleveland the program commenced in the Fall of 1965. During the
following year officials from the State approached the Law School and requested that the
project expand into the State Penitentiary at Lansing. Today the program services both
Leavenworth and the Lansing facility. In 1969 Professor Keith Meyer assumed director-
ship of the program.

Each year about 20 second- and third-year students participate in the program for two
semesters, receiving three hours of credit per semester on a pass/fail basis. At the
beginning of each year a five-week orientation course in post-conviction remedies and
practical approaches to working with a prison administration is conducted. Sixteen
class sessions are held. Subject areas covered include such matters as federal court
jurigdiction, habeas corpus, section 2255 motions (a habeas corpus-type of relief for
prisoners detained in federal institutions, right to counsel in post-conviction collateral
attack cases, detainers, state sentencing procedures and the computation of good time
and parole eligibility. Students are asked to read some 150 pages of cases and statutes
which are discussed and lectured upon during the classes. At the conclusion of the six-
teen sessions, a two-hour examination is given for which a student receives a letter
grade and one hour of credit in addition to the six hours awarded for participation in the
remainder of the program.

At the end of this orientation session Professor Meyer assigns cases to ten teams of
two students. Inmates request assistance by completing a form supplied by the Law
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School to the prison which they obtain from their case worker or other prison official.
Inmates in the penitentiaries learn about the program by word of mouth and from prison
authorities when they request help with their legal problems. Upon receipt of an appli-
cation for assistance the project sends a letter to the inmate informing him that a student
will be assigned to his case., Before the students have their first meeting with their cli~-
ent they confer at length with Professor Meyer about the case. During their first inter-
view they are accompanied by a third-year student who participated in the program the
year before and who worked with the project during the immmediately preceding summer.
This student is familiar with the prison and hag had considerable interviewing experi-
ence. After the meeting the interview is reduced to writing and submitted to Professor
Meyer, who then discusses the case once more with the students and a case strategy is
worked out. Once the student has his first case under control additional matters are
assigned to him. Eventually students will carry a caseload of about five matters, Dur-
ing the course of the year each student will make between ten and twelve trips to the
penitentiaries. The students ave expected to devote 45 hours each semester {o their
field work although most students end up spending a great deal more time with their
cases. Each student on the average handles dbout fifteen cases a year, but this number
does not involve those cases where, after an interview, it is determined that there is no
merit to the prisonser's claim.

Once a week for at least an hour the clinic meets as a group, and discussion is held on
the various problems students are experiencing with their cases. In this manner every
member of the clinic becomes familiar with what everyone else is doing. Review is also
made of substantive and procedural law pertinent to their practice. In addition, from
time to time guests are invited to come and address the clinic. For example, a member
of the State Board of Parcle and Probation, or a case worker from the Federal Peniten-~
tiary might come to talk about their jobs and the views of the Corrections System. Each
year the wardens of the State and Federal prisons also visit the Clinic's seminar.

As with most correction clinics, well over half of the Kansas Clinic's caseload consists
of suits attacking an inmate's conviction and detainer matters., The former cases invelve
Section 2255 motions for the Federal inmates at Leavenworth and State or Federal habeas
corpus applications for the State prisoners at Leavenworth,

A clear and persuasive explanation of the benefits of clinical programs in the corrections
area was given recently by Professor Paul Wilsen, He began by pointing out that since
its inception his Clinic has provided legal services to over i, 000 prisoners. While able
to achieve the desired relief in relatively few of the total number of cases handled, the
Clinic has won some gignificant suits and has demonstrated interest in and concern with
the problems of a substantial number of inmates., Time and again this latter point was
echoed by people involved with these programs. Students universally believed that one
of their major functions lay in providing a human contact for their inmate clients living
in a universe otherwise devoid of personal concern. Wilson referred to this part of the
students' work as providing a kind of spiritual service. Many men live for years in
prison without anybody from the cutside world taking any interest in them. There.is a
great benefit in merely letting prisoners unburden themsaelves. Correction authorities
also cited this contribution to raising the morale of inmates as one of the primary bene-
fits of these programs. It is interesting to compare this aspect of the clinical program
with the President's Task Force Report on Corrections' primary recommendation for
reforming our penal institutions, which proposes to change them from the traditional
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authoritarian regimes that now exist to collaborative institutions. The collaborative
institution will be structured around a partnership of inmates and staff engaged in the
process of rehabilitation. Instead of isolating the inmates from the community at large,
the new approach will seek to assimilate the inmates with normal non-criminal ways of
life, partly through identification with the staff and partly through increased communica-
tion with the outside community. Law student programs can be viewed as a first step
toward the collaborative approach to penology.

Wilson also believed that these programs furnished help to prison administrations in
making available a service that they are largely unprepared at the present time to pro-~
vide. Increasing numbers of correctional authorities are coming to accept the position
that they are responsible for maintaining a full program of services to their prisoners,
and these services include legal services. By allowing law schools to institute these
programs legitimacy is added to their claims that they are building good programs for
their inmates. As indicated below, in interviews with corrections authorities this point
was often favorably referred to as a benefit resulting fram the institution of such pro-
grams, Wilson pointed out that the courts were aided by these programs as well as the
inmates and their keepers. They tend to keep baseless claims from getting before the
courts and those petitions which are filed by these programs are prepared in such a way
that the courts can understand and work with them, thus promoting final disposition of
the matter.

Finally, Professor Wilson noted that these programs have great educational benefits for
the students. They receive experiences that are not available to them anywhere else in
the law school curriculum. Wilson asserted that we cannot understand what prisons are
like from merely reading about them. One must go there and look at them, find out how
they smell, and become acquainted on a regular basis with inmates and correction offi~-
cers, Only on the basis of these experiences can one begin to make informed judgments
about the correction system. Learning what prisons are now like provdkes speculation
about what they ought to be like. Wilson also made the point that students working in the
program gain excellent interviewing experience. They sit down face to face with people
they have read about as criminals and become aware of them as himan beings. Further-
more, by reviewing prisoners' cases students become aware of the results of shoddy
lawyering and they develop professional responsibility insights.

In an interview Warden Harris of Leavenworth made many of the same points as Professor
Wilson, He noted that miisance complaints have been reduced since the advent of the pro-
gram and emphasized that the provision of legal services to inmates who could not afford
counsel was an obligation owed to them that he was very pleased to have fulfilled in his
institution.

Before reviewing the next program, in order to provide a clearer sense of what a student
actually does when he represents an inmate~client, there follows a description of a habeas
corpus case and an explanation of detainer cases. Attacks on the legality of the inmate's
conviction and detainers make up the largest part of these programs' caseloads. The
habeas corpus casge ig fictitious but closely parallels a case that has been recently handled
by one of the programs described in this pamphlet. The client was convicted by a jury of
armed robbery in July of 1967 and given a maximum sentence of 35 years. Several years
before he approached the clinic he had unsuccessfully appealed his conviction. During his
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time in prison he had heard through the grapevine that a conviction may be overturned
on the ground that a prosecutor's comments to the jury during his closing argument are
inflamm atory and prejudicial. He remembered the harsh words of his prosecutor’s
closing remarks and decided to approach the law school corrections clinic working in
his prison to see whether someone there might be able to help him. To do this he ob- -
tained a request slip from one of the correction officers working his ward and filled it
out, asking for an interview with the clinic. By the end of the day the request slip had
been delivered to the clinic and early the next morning one of the three students who work
regularly for the clinic receiving compensation from work-study funds sent the inmate~
client a questionnaire to be filled out. (These work-study students are all in their third
year and had participated in the clinic during their second year. They receive no aca-
demic credit for their work and, in effect, act as office managers for the clinic.)
Several days later the questionnaire was returned to the clinic. It was numbered and
placed on a waiting list to be taken up after earlier cases had been disposed of. All the
questionnaires are first reviewed by the clinic's Director, a law school professor devoi-
ing all of his time to the program. After he has looked over the questionnaire he assigns
the cases to various students, depending cn the nature and size of their caseload, If it
appears on the face of the questionnaire that the matter cannot be handled by the clinic,
it is given to one of the work-study students who then writes to the applicant and informs
him that the clinic will be unable to help him. In this particular case, while the ques-
tionnaire contained infermation as to the charge upon which the inmate was convicted,
the date and place of his conviction, and the length of his sentence, the only information
revealing the inmate's claim for relief was the cryptic phrase, "I am innocent and did
not receive a fair trial.”

Shortly after the questionnaire was received the case was assigned to a second-year
student participant. He called an official at the prison with whom the clinic regularly
dealt and set up an appointment for an interview the following morning. The next day

he met hig client at $:30 A.M. When he arrived his client was waiting in the lawyers’
interview room located next to the visitors' room on the first floor of the prison. In

his first interviews he had been accompanied by one of the third-year work-study students
who assisted him with his interviews and critiqued his efforts when the meeting was over,
Now he was on his own. The Interview lasted about 45 minutes. His client rambled,
talking at first about the closing remarks of his prosecutor. He had brought with him a
copy of the brief that had been filed several years previously by his appointed counsel
when he had appealed his conviction. The student examined the brief. It was centered
around evidence introduced on trial but also mentioned the fact that his client was hand-
cuffed throughout the week of his trial. At this point the student temporarily excused
himself and conferred for a few minutes with the clinic's Director who had accompanied
several student interviewers to the prison that morning and was stationed in a small
office room nearby to the lawyers! room. The Director suggested that the student find
out as much as he could about the handcuffs. He believed that a court might find that

his client's due process rights may have been violated by having him appear before his
jury hand~-cuffed. Upon his return his client explained that four years before his trial

he had escaped from a county jail, and because the local authorities were afraid that he
would escape again he was hand-cuffed all during the time of his trial. His client further
explained that five months before his trial he had undergone fusion surgery on his right
ankle and could hardly walk, let alone run.
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After the interview and a conference with the program's Director, it was decided to
concentrate on the issue of the handcuffs and to write to his client's former attorney

to see whether he could shed any light on the matter and if he had a copy of the trial
transcript. When no reply was made to the second letter, the student telephoned the
attorney only to learn that he did not have a copy of the transcript and remembered

little about the case. The student then wrote to the clerk of the court in which his cli-
ent's trial took place and asked for a copy of the transcript. He received a prompt reply
that the document would not be allowed out of the courthouse without a court order. A
motion for the District Court of Appeals was prepared by the student and submitted by
his client, in propria persona, seeking loan of the transcript for a 30-day period. The
motion was granted and the transcript was received shortly thereafter. In order to
substantiate his client's claims regarding his operation, the student decided that it was
necessary to obtain records from the hospital where his client had undergone surgery.

It took two drafts before the program Director approved the language of the release.
When the records were received they did indeed reveal that the client's ankle had been
operated upon and that he was unable to run. After a meeting with the Director, it was
decided to petition for a writ of habeas corpus in the local U. 8. District Court. In
order to do this the student had to work through some fairly complicated jurisdictional
questions and prepare a statement of facts to support the claim for relief. The drafting
process was tedious and it took four drafts before the Director approved the petition for
filing. As a final atep, the student prepared a Motion to Proceed in Forma Pauperis

and for Appointment of Counsel, with an attached Affidavit of Indigence and Certificate

of Service. When all the papers were ready and approved, a final conference was held
with his client to explain what had been done and what he might expect to happen. The
client was given a memorandum of law that the student had prepared on the handcuff
issue and was advised that the Attorney General might file a motion to dismiss. He was
told to notify the clinic in the event that happened. The District Court granted the motion
and appointed counsel to represent the inmate at his hearing. As a final step, the student
sent a copy of his file to the appointed counsel.

This cage well illustrates the benefits that such programs provide fo the criminal justice
system. In all likelihood, the inmate in question would have eventually filed papers on
his own without legal assistance. They might have been lengthy and barely intelligible,
and almost certainly would not have raised the proper legal issues. Even more certainly,
motion would have been denied giving rise to the likelihood that after a while he might
once again attempt to file papers for release with as little success. In contrast, brief
and well organized papers were filed that raised the only issue that had any merit worthy
of the court's consideration. The client was kept closely apprised as the matter pro-
gressed and should have been impressed by the care and detailed efforts that were ex-
pended in developing his case. If the court ultimately rules against him as a result of
these efforts, it is more likely that he will be satisfied that nothing more can be done for
him.

From the above description it should be clear that collateral attacks on an inmate's con-
viction present a wide range of criminal process issues. TFor this reason such cases
make excellent vehicles for legal education. Further, the type of work that is done in
these cases develops the self-discipline and habits of care and thoroughness that charac-
terize a lawyer at his best.

While only a few post conviction cases result in an inmate's conviction being overturned,
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correction clinics are often successful with the other major source of cases--the detainer.

When a jurisdiction institutes criminal charges against a person incarcerated in another
jurisdiction, it usually files a detainer with the warden of the prison holding the inmate,
requesting, in effect, that he be held for extradition to the demanding jurisdiction at the
termination of his prison sentence. The lodgment of a detainer against an inmate can
have sericus consequences for his present imprisonment, It may decrease his chance of
obtaining a favorable custody classification. Typically, he will be classified as a maxi-
mum custody risk on the ground that a prisoner with a detainer has a greater incentive to
escape than one without one. As a result of such classification he may lose certain privi-
leges. Tor instance, he may not be eligible for trustee status or for assignment to a
medium or minimum security prison which may be located near to his wife or family.
Further, he may not be eligible for study-release or work-release programs. Another
deleterious effect of detainers may be to hinder an inmate's chance of parcle. Perhaps
the most devastating consequence of the detainer is that it causes anxiety and this hinders
the rehabilitation process. It behooves a prisoner therefore to try to have the detainer
lodged against him withdrawn. Frequently correction clinics are effective in obtaining
this relief. A request to the prosecutor of the demanding jurisdiction who instituted the
charge against the inmate may be sufficient to persuade him to withdraw the detainer. To
effectively make such a request, a student-attorney must be ready to speak to a number
of factors that will concern the prosecutor who lodged the detainer. These include: the
seriousness of the cutstanding charge, the nature and length of the current conviction and
sentence, and the inmate's behavior in prison. In the latter connection, the request will
be more forceful if the student-attorney can find a responsible prison official to join in
his request. If the request is turned down, a demand for a speedy trial may be made.
However, the decision to make such a demand must be weighed with great care. Does
the inmate-client in fact really want a rapid disposition of his case? Many inmates de-
sire the withdrawal of their detainers, but are not truly anxious to defend a fresh case.
Crucial to such a decision is the determination of whether, if convicted, the inmate will
receive a sentence to run concurrently with his present one.

While post-conviction proceedings for collateral relief and detainers make up the major

" portion of these correction clinics' caseloads, there are a number of other matters that
are regularly handled by these clinics. Perhaps the next most common case involves a
prison administration's computation of an inmate's sentence. Frequently inmates feel
that their sentences have not been correctly determined or that they have not received

the proper amount of ""good time" credit against the length of their sentence for good be-
havior. A "Good Conduct Time' credit is awarded by most penal laws by providing that

a prisoner may be granted a reduction of his sentence not to exceed one-third of bhis mini-
mum term for time served without infractions. Occasionally correction clinics take action
against prison officials for treatment or lack of treatment given to inmates in the institu-
tions. Prisoner rights cases, however, have not yet become the major item of these
clinics' caseloads. A number of civil problems are handled by the clinic, divorce actions
being the largest category. Many prisons have rules that prohibit a married inmate from
seeing women other than his spouse or members of his direct family, As many inmates
have separated from their legal wives years before their incarceration, these rules can
work a substantial hardship. Child custody, dependency and neglect, and paternity cases
are fairly frequent problems and from time to time a personal property case will come up.

The second program to be described is the Post Conviction Legal Assistance Clinic at the
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University of Arizona in Tuscon. In the Fall of 1968 Professor David Wexler decided

he would add a clinical component to the criminal procedure seminar he was scheduled

to teach the following Spring. Wexler had heard of the program at Kansas and was inter-
ested in the possibilities of law students providing legal services to inmates, During the
Fall he conducted extensive negotiations with the Arizona Director of Corrections and the
warden of the Arizona State Prison located in Florence, about sixty miles from Tuscom.
Wexler agreed to restrict the students' practice to post-conviction cases and not to take
prisoners' rights suits against the State. To support his proposal he obtained approval
from the State Bar Committee on Criminal Legal Services to Indigents as well as from
Arizona Supreme Court Judges. The Attorney General's office also supported the pro-
posal. In the past, with most prisoners going unrepresented on their post-convietion
claims, the lawyers representing the State from the Attorney General's office were
expected by the court, in effect, to present the prisoners' side of the case as well as the
State's in opposition to the prisoners’ claim. This raised serious advocacy problems and
the Attorney General looked forward to the students furnishing relief on this score by
representing the prisoners. During the Fall Professor Wexler hired Andrew Silverman,
then a third-year student, to be his research assistant in helping to prepare materials
for the program in the Spring.

The Post Conviction Legal Assistance Clinic commenced operation in February of 1969
at the start of the school's Spring semester. Fifteen students participated for two hours
of credit. Andy Silverman was one of the participating students and, because of his light
clags-room schedule, he spent a great deal of time working in the clinic. Following
graduation he worked for a year with the Maricopa County Attorney's Office in Phoenix,
Silverman then returned to the law school to help Professor Wexler conduct the clinic.,
Starting in the Fall of 1971 Silverman took over the running of the clinic, and Professor
Wexler now acts as a consultant to him.

Each semester about 15 second~ and third~year students participate in the clinic for two
hours of credit. Since most of the clinic's matters do not involve litigation, recently
there has been an effort to enroll second~year students in the course because third-year
students prefer some of the Law School's other clinics which, under Arizona student
practice rule allowing third-year students to appear in court, involve actual litigation.

Notices of the program's services are posted in various strategic places throughout the
prison, indicating that if an inmate desires assistance he should request it by letter to
the clinic. Upon receipt of the letter, the clinic opens a file on the applicant and mails
the applicant a questionnaire which he is asked fo complete and return to the clinic. Upon
its receipt, it is reviewed briefly by Mr. Silverman who then assigns it to a student. In
this manner Mr. Silverman assures that each student handles a variety of different types
of cases during his participation in the clinic. The student's first task with regard to his
case is fo immediately write a letter of introduction to hig client. He then sets up an
Interview with his client and travels to the prison to conduct the interview. Similar to
the other programs that are described, the prison officials are extremely cooperative

in arranging these interviews. The interviews take place in special rooms, and while
there is no time limit upon the interviews, they typically last for about an hour, After
the interview the student makes a memorandum of it which is reviewed by Mr. Silverman.
Each student meets with Mr. Silverman for a regularly scheduled hour each week to re-
view his cases. Furthermore, Mr. Silverman reviews any written matter before it
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leaves the clinic and is available for assistance to the students at their initiative all
during the week. At any one time a student will have a caseload of about four or five
cases, and during the course of the semester will visit the prison about five times,
spending about one-half day each trip. Similar to the caseload of the Kansas Correc-
tions Clinic, about two-thirds of Arizona's caseload is made up of post-conviction suits
for collateral relief and detainers. Sentence computation problems also frequently arise.

In a letter to the author, William P. Dixon, Agsistant Attorney General of the State of
Arizona, writing for the Atforney General, had this to say about the Clinic:

"Our office regards very highly the Post-Conviction Legal Assistance Clinic
at the University of Arizona Law School, as the same has been conducted by
Andy Silverman and his predecessors. In answering the various Petitions
for Habeas Corpus and other relief, which inundate our courts by the hun-
dreds and which is our responsibility, three problems of an especially
vexatious nature confront us in almost every case. The first is that the
vast majority of these petitions are absolutely spurious, but determining
and demonstrating this to the court often requires a great deal of frustrat-
ing labor on our part. When the convict is represented by Andy and his
Post-Conviction Clinic we can, without exception, rest assured that we are
not dealing with a spurious claim. Defensible perhaps, but not spurious.

"The second problem, again of almost univers al dimensions, is the unlettered,
undisciplined and nigh unintelligible manner in which most petitiongrs present
their claim. To get more specific, practically every prisoner can recite by
rote, as if he were dealing off prayers on a strong of beads, phrases out of
the first ten amendments to the United States Constitution. These phrases
they sprinkle in among their factual claims, and the courts cannot ignore
them. However,though it may sound strange, this method of presentation

of a claim, lacking preciseness, is much more difficult to respond to or
otherwise handle. When the Post~Conviction Clinic presents a claim, it is
presented in its properly precise legal form. This saves us immense time.

nThe third problem which crops up in a large number of petitions filed by
prisoners is the tendency to misrepresent flatly the state of the record. Of
course it goes without saying that Mr. Silverman and his Clinic are completely
candid and open with the court and opposing counsel, This also is of immense
help to our office.

"If this sounds like T am enthusiastic over Andy's Clinic because he saves
us time and trouble, I apologize for the implication, and hasten to assert
that nothing could be further from the truth. The real contribution he
makes is this: Just as we in this office are dedicated to the effective prose-
cution of criminals, we are equally dedicated to the proposition that no one
be convicted unjustly or in violation of the Constitution or laws of the State
or of the United States. When Andy Silverman and his Clinic are on the other
side I have the inner satisfaction of knowing that my opponent is ably repre-
sented, diligently taken care of, and that everything that can possibly be
said in his behalf is being said in a most effective manner. This is a direct
help to this office."
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To further illustrate the nature of the cases taken by these correction clinics, there
follows a description of several cases that the Arizona program has recently handled,

The first case involves an inmate who was convicted of untawfully possessing marijuana
and sentenced to a three- to five-year term in the State Prison. After an unsuccessful
appeal of his conviction he contacted the clinic. The drugs had been found in his car
following an arrest for a traffic violation. It developed that the inmate's brother-in-
law had called a Narcotic Squad Officer and told him that the inmate was smoking mari-
juana in a nearby gas station. Two Narcotic Squad patrol cars proceeded immediately
to the gas station to observe the inmate's actions but did not observe him smoking.
While the officers had the station staked out, they were informed by the Motor Vehicle
Division that the inmate's license had been suspended. When the inmate got into his
car and drove away, the officers stopped and arrested him for driving with a suspended
license. Following the arrest they effected the search which produced the marijuana,
The trial court and Arizona Supreme Court held that the search was valid, stating that
it wasg incident to a proper arrest. The clinic filed a habeas corpus petition in the U.S.
District Court alleging an unlawful search and seizure based upon a sham arrest. The
District Court ruled that the search was invalid, thus granting a writ of habeas corpus
releasing the petitioner. The State did not appeal the decision or re-try the petitioner.

This case is one of the few in which the clinic has been successful in overturning a con-
viction on constitutional grounds. It is, however, fairly representative of the range and
kinds of claim that are made in post-conviction cases. The next two cases described
also typify the kind of case in which corrections clinics have achieved considerable
success.

In the second case, involving a writ of habeas corpus claim, the petitioner was origi-
nally convicted on nine counts of writing bad checks totalling $165. The petitioner was
sentenced to nine one- to two-year terms apparently running consecutively. On appeal
the only attack on the sentence by his court-appointed attornoy was made on the ground
that the sentence was excessive. This claim was rejected by the Arizona Court of -
Appeals which held that the sentences were not excessive since each sentence wasg
within the statutory limitation. After being notified of his unsuccessful appeal, the
petitioner contacted the clinic. Upon investigating the case, his student-lawyer dis-
covered that the petitioner’'s judgment of sentence read that his nine sentences were

to run consecutively, but were all to date from the date of sentencing, 'The clinic then
filed a State habeas corpus petition and, based on an Arizona cage, argued that the
ambiguity in the petitioner's sentence should be resolved in his favor and, therefore,
his sentences should read to run concurrently. The court agreed with the claim and
granted a writ. of habeas corpus. Since the petitioner had spent a sufficient time in
prison to have completed serving nine concurrent one- to two-year sentences, he was
immediately released.

The third and final case described came up in response to zn inmate's request for
assistance in preparing a habeas corpus petition alleging the involuntariness of his
guilty plea. The inmate was interviewed by a clinic student assigned to investigate

the facts surrounding his plea. During the course of the interview, the inmate off-
handedly remarked that he had only decided to draft the petition and fight his case when
the institution, a few weeks earlier, changed his scheduled release date from April,

1969 to May, 1970. Surprised and interested by the latter statement, the student law~
yer pursued the release date problem.
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He learned that the inmate, a narcotics violator, was convicted in 1961 and, when sent to
prison, was given a release date of April, 1969, A few months prior to his scheduled
release date, however, the inmate was informed by the institutional authorities that his
original release date had been inadvertently computed without regard to a 1961 legis-
lative enactment, which provided heavy mandatory penalties for most narcotics viola-
tions, and that his proper release date, computed by taking that statute into account,

was in May, 1970, Checking further, however, the student lawyer learned that the 1961
statute could not properly be applied to the inmate since its effective date was in October,
1961, whereas the inmate had been sentenced in September, 196 1. When notified of the
error, the authorities promptly reinstated the inmate's original release date, thereby
sparing him 13 months of improper confinement.

One of the oldest corrections clinics in the country is run by the Law School of the Uni-
versity of South Carolina located in Columbia, the state's capital. Each semester some
15 third-year students participate in the Corrections Clinic for which they are awarded
three hours of academic credit. For the first three weeks of the program they meet for a
minimum of two hours every evening for intensive orientation sessions. The orientation
program ig a mixture of lectures on practical skills and discussions of South Carolina's
corrections and parole systems. Office procedures are discussed and a tour is given of
the Central Corrections Institution, South Carolina's maximum security prison located

in Columbia. At the end of this period the students are ready to accept cases.

Prison authorities submit to the Corrections Clinic a list of inmates who desire legal
counseling. Forms to sign up for legal assistance are available in designated places at
each institution and references are also taken from employees of the various facilities.
This list is supplemented by requests that the Corrections Clinic receives from other
sources, such as family of the inmates or local legal service programs. The list is kept
in chronological order so that inmates are served, except in emergency, in accordance
with when they requested help. Each student picks up about five matters at the start of his
clinical work and keeps a caseload of about this size during the course of the semester.

During a semester a student may handle as many as 25 matters. The great majority of
cases comes from inmates confined in the Central Correctional Institution. Inmates
imprisoned in correctional facilities outside of the Columbia area desiring legal assis-
tance are transferred temporarily to CCI so that they may receive student assistance.

After a student picks up his case he calls the prison authorities and makes an appoint-
ment to interview his client. The prison authorities have been very cooperative in
scheduling these interviews. Students average two trips a week to CCI where they con-
duct about two inmate interviews each trip taking about one~half hour each interview.
Interviews normally take place in the attorney's interview room or in the visitor's room.
Students are expected to devote at least ten hours a week to their field work although
many go way over this minimum.

South Carolina's Corrections Clinic is unique among these law school programs in pro-
viding its law students an opportunity to represent prisoners at their parole eligibility

hearings.

Every other week the South Carolina Parole and Pardon Board meets to consider
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applications for parole, Students in the Corrections Clinic represent inmates at these
hearings. A week before each hearing two or three applications are selected and each
one assigned to an individual student. By statute it is necessary for an inmate to have
secured a suitable job and a place to stay before he is eligible for parole. Each student
representative makes immediate arrangements to interview hig client and gsee whether
he has made any arrangements for employment and residence, If he has not, the student
then attempts to find employment for the inmate and locates a place for him to stay. Jobs
are generally obtained through leads supplied by the inmate, through the Alston-Wilkes
Society, through companies with a policy of handling ex-prisoners or through personal
contacts of the student. On the eve of a recent parole hearing one law student, a young
lady, had exhausted 2ll of these avenues. She then proceeded to ride around town and
knock on the doors of construction trailers, asking for jobs. Afier assuring the foremen
that the jobs were not for her, she succeeded in obtaining suitable employment for her
inmate-client. The student will usually interview hig client at least twice more before the
hearing and prepare him for making a statement to the parole board. At the hearing the
student begins the proceedings by making a five- to ten-minute presentation on the pris-
oner's behalf during which time he details the reasons why it would be appropriaie for
the inmate to be released. After his presentation the inmate is usually asked to speak,
and this is followed by guestions from the panel directed to both the inmate and his law
student representative. During his semester in the Corrections Clinic a student will
usually make four appearances before the Parole Board.

In an interview with William D. Leek, Director of South Carolina's Department of Cor-
rections, he indicated complete satisfaction with the Clinic. He believes the Clinic's
efforts have been significant in reducing the number of frivolous writs filed by inmates
under the charge of his department. ZLike so many others involved in this work, Leek
also believes that making someone available from outside the immediate institution to
talk to inmates about their problems is of considerable benefit to the morale of his pris-
cners, Leek cited as another advantage to his department the Clinic's ability to bring to
his attention administrative problems that might likely result in protracted litigation.

He thinks it ig far better to have these matters worked out through negotiations rather
than before a court. In many cases the practices challenged are ones he is unaware of,
and upon learning of them is eager to make changes necessary to eliminate the undesir-
able aspects of the challenged activity. As the Clinic is in a position to bring such suits,
a nice balance exists between it and the department for negotiating when problems of an
administrative nature are raised.

An example of the resolution of one such administrative problem is shown by the depart-
ment's recent publication of regulations involving censorship of mail. A prisoner at
Central Corrections Institution had his mail censored and brought suit in the Federal
District Court. The trial judge held a hearing and postponed ruling in order to give the
parties time to reach an agreement. The Corrections Clinic represented the inmates
and the Director and his wardens represented the Department of Corrections. In an all
day session mailing regulations were mutually agreed upon and the suit was dropped.
These regulations are detailed, intelligible and manifestly fair, and have been operating
to the complete gatisfaction of both inmates and department personnel. Leek believes
that the experience was tremendously educational for both the students and his corrections
staff.

More recently administrative procedure rules have been worked out to cover situations
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involving matters internal to the prisons, where inmates feel they have been aggrieved
by some action taken by correction authorities. The administrative procedures rules
came about as the product of two frustrations. The Department of Corrections was
frustrated because in some instances suits were being brought seeking relief which the
Department would have been glad to give had they known the problem existed. Many
correction officials are eager to work out their own rules before becoming involved in
judicial proceedings which may impose requirements that are burdensome and possibly
dysfunctional, From the Clinic's standpeint, prior to such rules there was no practical
way for a prisoner to exhaust his administrative remedies before bringing suit.

Leek's point regarding what Professor Wilson has called Ugpiritual services' was iterated
during student interviews. One student exclaimed that working with the Clinic was the
first time he felt useful since coming to the law school, Much of what the students do for
their clients involves assistance on matters of only a quasi-legal nature. For instance,
an inmate may want to transfer to another institution to be closer to his family, or an
inmate may want to have returned to him papers or possessions removed from his cell
during the time he was kept in solitary confinement. Frequently, prisoners feel they

are in need of medication. Students attempt to resolve these problems by contacting
prison authorities.

However helpful the provision of the social services may be to inmates, it appears that
they are not recognized as such by the inmates assisted by these programs. Their con-
cern is to be let free and in most cases this seems to inhibit them from appreciating
many of the non-legal services provided to them. Their interest in their student-lawyer
is with what he can do for them as a lawyer. A broad consensus exists among inmates
that their papers are given more weight by the courts if a law student's name is on them.
Many people believe that when a clinic takes their case it is the first time since their
arrest that their case has been carefully studied. In this connection several inmates
expressed to the author the sense of relief they feel when they realize that there is some-
body from the outside world who is trying to help them. It seems that the relationship
with a representative from the outside world, presumably their agent attempting to help
them, promotes a sense of their own autonomy in a prison world that almost necessarily
operates to serialize and dehumanize them. One is again reminded of the Task Force's
plea for collaborative institutions.

One of the most recently instituted corrections clinics is operated by the Law School ot
Capital University located in Columbus, Ohio. The genesis of the Capital University
Corrections Clinic can be traced to the time when William Bluth was clerking for Judge
Orrin Judd of the Federal District Court in the Eastern District of New York. The
court was flooded with petitions from inmates seeking post-conviction relief. As a clerk
Bluth was assigned the task of reviewing many of these petitions. A good number of them
were hand-written and largely illegible. It was impossible in many cases to determine
whether the prisoners had a valid claim for relief or not. Thus Bluth became acutely
aware of the legal services needed by inmates. He carried his interest with him when
he discussed his position on the law faculty at Capital University. He indicated to the
Dean that he was interested in initiating a clinical program in the post-conviction area.
The Dean supported him and upon his arrival at the school in the Fall of 1970, he began
negotiations with John McClure, a recent graduate of the Law School at Ohio State, who
was an administrative assistant to Harold J. Cardwell, Warden at the Ohio Penitentiary,
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Ohio's maximum security prison in Columbus. Cardwell approved of the plan to insti-
tute a law school legal services program in his penitentiary. The Spring before the
program commenced Bluth on a volunteer bagis with volunteer students conducied a
pilot legal services project with the prison in order to find out what the nature of the
program's caseload would likely be, what kind of cases students were ahle to handle,
and to work out in advance any administrative problems with the penitenfiary authorities.
During this time Bluth was given a regular teaching load by the Law School. When the
program began in the Fall of 1971 he was relieved from any teaching assignmenis in the
traditional curriculum so that he could devote his full time to conducting the new clinical
program. Bluth reports that directing the program requires all of his time, and that he
does not believe he could do so adequately if he had other teaching assignments.

Under the Deputy Warden of Treatment the Ohio Penitentiary operates a law office

called the Legal Services Department. The office is open five days a waek from 7:00
until 5:00, and is staffed by 11 inmates who have regular working assignments in the
Legal Services Department. It is located in a small building in the center of the prison's
yard. Two fairly large rooms have been made available for the Legal Services Depart-
ment. One is a library and the other has been separated into two parts: one an enclosed
area for interviewing inmates and the other an area for typing and maintaining records.
Working for the Legal Services Department are a chief clerk, a librarian, two inmate
legal advisers (jailhouse lawyers), a reception center legal clerk, a maximum security
legal clerk, a runner, and four clerk-typists. The Legal Services Deparfment has
built up a substantial Iaw library over the past several years, most of the titles having
been contributed by atiorneys in the Columbus area. The inmate legal advisers were
selected by the prison authorities on the basis of their reputation for competence. Origi-
nally there was only one such adviser, but Professor Bluth persuaded the administration
of the need for an additional one.

When an inmate desires legal gervices from the Corrections Clinic he sends an intra-
institutional communication (colloquially known as a 'kite') to the Legal Services Depart-
ment stating his wish for assistance. He is then sent back a questionnaire regarding his
case for him to complete. Upon its return it is numbered consecutively and the Correc-
tions Clinic handles the cases in the order that they come in. If an inmate wishes his
case to be handled by a jailhouse lawyer he will write directly to one of the two legal
advisers. Most emergency matters are handled by the legal advisers who are present

at the Legal Services Department every day. However, for matters that do not require
immediate attention in the great majority of cases inmates request assistance from the
Corrections Clinie. The relationship between the inmates attached to the Legal Services
Department and Professor Bluth and his students of the Corrections Clinic is an interest-
ing one. In effect there are two closely paralleled organizations, formally and practically
independent of one another, working side by side in the same spaces. Professor Bluth has
made it his express policy to avoid having the inmate advisers develop too much of a
dependency upon the expertise of the Corrections Clinic. Nevertheless, while keeping
this policy in mind, Bluth will from time to time help the inmate legal advisers with

some of their more complex legal problems. Furthermore, an arrangement has been
worked out pursuant to which when the Corrections Clinic makes a determination that

an inmate has no basis for relief, his case may be transferred to one of the jailhouse
lawyers.
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Students are present at the penitentiary three times a week--on Monday, Wednesday
and Friday. Each student handles a caseload of about five matters at any one time.
Professor Bluth controls a student's caseload in such a manner so as to assure that
each student has a variety of different kinds of cases. During the course of the semes-
ter an individual student will average about one trip a week to the penitentiary. Before
a student conducts an interview with an inmate, he reviews the inmate's questionnaire
and prepares an interview sheet with Professor Bluth. During interview hours about
three student interviews occur simultaneously. This permits Professor Bluth to critigue
each one of the student's interviews shortly following the interview. At these sessions,
Bluth and the student work out a strategy for the case. At this point formal arrange-
ments for supervision on the case ceases. However, Professor Bluth maintains an
open~-door policy and students are expected to seek additional help from Professor
Bluth whenever they desire it. Furthermore, at weekly meetings of the entire program
Bluth reviews each student's progress. These weekly meetings last for two hours and,
aside from reviewing the Clinic's caseload, several students prepare specific problems
relating to post-conviction remedies for class discussion.

in an interview with the author Warden Cardwell spoke very well of the Corrections
Clinic. He noted that much inmate frustration is fostered by their belief that they
should not be detained because legal grounds exist to support a claim for their release.
One inmate may tell another that he should not have to serve anymore time. Not infre-
quently the informant will be a jailhouse lawyer looking for business. At any rate, the
Legal Services Department operates to dispel a great deal of this kind of misinformation
and Cardwell believes this function has been rendered more effectively since Professor
Bluth and his students initiated their program. Cardwell believes that if a man is going
to do time he should be convinced he is serving it legally and this realization should be
developed as near to the start of a prisoner’'s term as possible. These sentiments were
echoed by the Legal Services Department's two inmate legal advisers. It is their im-
pression that a great number of prisoners believe that they failed to receive a fair trial.
They will have no peace of mind until they are fully satisfied that everything possible has
been done for them.

These advisers provided an interesting insight into the attitudes of inmate-clients regard-
ing their relationship with the Law School clinic. Many inmates are extremely suspicious
of lawyers,perceiving them as representatives of the establishment that has imprisoned
them, and students are perceived as lawyers. Further, many of the prisoners who come
for interviews with the students have not dealt with someone from the establishment on
other than a hostile basis for so long a time, if ever, that they have great difficulty relat-
ing to the students. They are not used to being treated with dignity. Like the students,
many of the inmates are also nervous at their interviews., They complain that when they
return to their cells they remember all the things that they had meant to tell their student-
lawyer. If became clear from talking to these two inmate legal advisers that these inter-
views were momentous events for many of the inmate-clients, and because of this present
a real challenge for the students. Students must learn how to make their clients relax in
order to obtain as much relevant information from them as possible. At the same time
they are dealing with men who have developed highly unrealistic and intense hopes as to
their chances for securing release. They implore their students to believe their stories
and to see how unjust it is that they remain imprisoned. Understandably, the most diffi-

cult interviews are those when students have to tell their clients that there is nothing that
can be done to help them. It is not uncommen for students to have their clients weep.
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It is curious to compare these inmates' attitudes toward their interviews with their
student-lawyers with the students' attitudes toward their interviews with their inmate-
clients. Both parties tend to view each other as alien and find these interviews emo-
tionally draining affairs. Many students are terrified at first by their clients. After
several interviews fear is replaced by a dreadful realization of the realities of institu-
tional life, Out of this first-hand experience of prison life law students learn of the
terror that permeates the prison world. Guards live with the constant threat of assult
from inmates who almost unanimously regard them as total aliens, objects of unrelent-
ing hate. In most prisons intense racial antagonism persists between an almost all
white staff and a largely black population. Recently the threat of riot has become a
constant concern. In one program, for a brief period, out of fear for their physical
safety, students stopped traveling to a prison where there was a serious threat of a riot.
Furthermore, between inmates a near jungle world obtains in which the stronger prey
on the weaker. Most inmates are continuously wary of each other, many viewing their
fellow-prisoners as vicious and dangerous. Coercion of fellow inmates, fraud, gambling,
theft, and pervasive homosexuality are commonplace occurrences in the daily round of
institutional existence. BSooner or later an inmate must prove himself able to repel the
aggressive advances of other inmates before he is safe from their assaults. Self-
isolation among inmates is epitomized by their slogan ""Do your own time.'

With this exposure students sense in their gut the challenge that cur prisons are little
more than warehouses of human degradation. As the bar becomes more concerned
about the correctional end of the criminal justice system it is important that its lawyers,
judges and teachers inform their reform efforts with this kind of full awareness of the
underlying realities of prison life. As future lawyers, law students graduating from
these programs wiil be able to exert responsible and informed leadership in this area

of law reform.

List of Schools Conducting Prisoner Assistance Programs

University of Akron

Albany School of Law

University of Arizona

Boston College

Univergity of California (Hastings)
University of California {Los Angeles)
Capital University

University of Chicago*

University of Colorado

Columbia University

University of Connecticut
University of Denver

University of Detroit

Duke University

University of Florida

Florida State University
Georgetown University

University of Georgia

Golden Gate College*
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Harvard University*

Univergity of Idaho

Indiana University (Bloomington)
Indiana University (Indianapolis)
University of Iowa

University of Kansas

Lewis and Clark College
Louisiana State University
Loyola University (Los Angeles)
University of Maine

University of Maryland
University of Michigan
Univergity of Minnesota
University of Montana

State University of New York (Buffalo)
University of North Carolina
University of North Dakota
Nerthwestern University
University of Notre Dame

Ohio Northern University
University of Oklahoma
University of Oregon -
University of Pennsylvania
University of Puerto Rico
Rutgers University (Camden)
University of S8an Francisco
University of Santa Clara
University of South Carolina
Temple University*

University of Tennessee
University of Texas

University of Utah

University of Valparaiso
Washburn University

University of Washington

Wayne State University

Yale University

* Credit is not awarded for participation.
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Vol. V, No. 1, June 1872

CLEPR ANNOUNCES SEPTEMBER WORKSHOP ON ARGERSINGER V. HAMLIN: THE
CHALLENGE TO THE LAW SCHOOLS

On June 12 the Supreme Court of the United States extended the right to counsel to apply
to misdemeanor cases involving jail sentences. (Argersinger v. Hamlin. No. 70-5015)

Clinical law school programs are specifically mentioned in a concurring opinion by Mr.
Justice Brennan, joined in by Mr. Justice Douglas (writer of the majority opinion) and
by Mr. Justice Stewart. Mr. Justice Brennan's opinion follows:

I join the opinion of the Court and add only an observa-
tion upon its discussion of legal resources, ante,at 12,
n. 7. Law students as well as practicing attorneys may
provide an important source of legal representation for
the indigent. The Council on Legal Education for Pro-
fessional Responsibility (CLEPR) informs us that more
than 125 of the country's 147 accredited law schools
have established clinical programs in which faculty-
supervised students aid clients in a variety of civil and
criminal matters. * CLEPR Newsletiter, May 1972, at
2. These programs supplement practice rules enacted
in 38 States authorizing students to practice law under
prescribed conditions. Ibid. Like the American Bar
Association's Model Student Practice Rule (1969),
most of these regulations permit students to make
supervised court appearances as defense counsel in
criminal cases. CLEPR, State Rules Permitting the
Student Practice of Law: Comparisons and Comments
13 (1871). Given the huge increase in law school en-
rollments over the past few years, see Ruud, That
Burgeoning Law School Enrollment, 58 A.B.A.J. 146
(1972), I think it plain that law students can be looked
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to to make a significant contribution, quantitatively
and qualitatively, to the representation of the poor in
many areas, including cases reached by today's de~
cision.

* A total of 57 law schools have also established clin-
ical prograins in correciions, where law students,
under faculty supervision, aid prisoners in the prep-
aration of petitions for post-conviction relief. CLEPR
Newsletter, May 1972, at 3. See United States v.
Simpson, 141 U.8. App. D.C. 8, 15-16, 436 F. 2d
162, 169=-170 (1970).

To take up this challenge to the law schools, CLEPR is holding a Workshop on September
21 - 22, 1972 at the House of the Association of the Bar of the City of New York.
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Vol. V, No. 2, July 1972

CLEPR CONFERENCE ON CLINICAL TEACHING

CLEPR indicated last fall that in awarding grants in spring 1972 preference would be
given to programs in which students were involved in a clinical experience for an entire
semester and received a semester's credit - twelve to fifteen hours. Seven of the
twelve grants announced in a recent Newsletter (Vol. IV, No. 11, April 1972) were in
this category. All seven of these schools, in addition to awarding a semester's credit,
have chosen the in-house model ~ a law school operated and controlled clinic - as the
site of the students' clinical work,

In recognition of the specialized problems of this evolving and now highly preferred
form of clinical legal education, CLEPR decided to present a training program for neo-
phyte clinical professors which would illustrate the operation of a clinic and demonstrate
the replicability of various models at any law school seeking to initiate a clinic. Also to
be covered were other facets of the clinical methodology. The conference, organized
by CLEPR Program Officer, Mrs. Betty Fisher, was held on May 24-26, 1972 at the
House of the Association of the Bar of the City of New York. Five accomplished clini-
cians, Professors Gary Bellow of Harvard, Richard Carter of Catholic University,
Joseph Harbaugh of Connecticut, Earl Johnson, Jr. of Southern California, and Robert
E. Oliphant of the University of Minnesota, handled the teaching chores. Resource
personnel present to assist the principal speakers were Professors Morton Cohen of
Wayne State, John DeWitt Gregory and David K, Kadane of Hofstra, Michael Meltsner
of Columbia and Harry Subin of New York University.

Representing CLEPR, in addition to Mrs. Fisher, were its President, William Pincus,
and Program Officers Peter Swords and Victor Rubino. Professor Lester Brickman of
the University of Toledo was the reporter for the conference and is responsible for this
Newsletter.

The selection of subject areas for discussion was based upon a perception of the needs
of new clinical teachers. Thus the conference dwelt on Management of the Clinic, Pre-
paring the Student for Clinic Work, Teaching the Clinical Seminar, the Use of Video-
tape in Clinical Instruction, and Teaching Interviewing.

Of these subjects, the one that lent itself most readily to teaching to clinical teachers
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was Management of the Clinic. Professor Robert Oliphant discussed the subject in the
context of four clinical programe that he runs at the University of Minnesota: a prisoner
assistance clinie, a civil legal aid clinic, a criminal (misdemeanor) clinic, and an appel-
late program. These programs run the gamuf of law school clinical programs and were
therefore an apt choice as the basis for a presentation of the essential principles of man-
agement. Indeed a central feature of the presentation was that common management
principles apply regardless of the specifics of the clinical program. The first step in
organizing any clinical program which is to include a law school operated clinic is to
design the program fo maximize supervision. Oliphant's programs all involve large
numbers of students in clinic settings and would not be operable as adequately super-
vised clinical programs absent the strong emphasis on management and maximization

of supervision. Each of his programs shares these common goals:

1. The efficient involvement of large numbers of law students, i.e., 20 to 40 students
per quarter, in each program, though with only a single faculty supervisor. To achieve
this objective, student supervisory assistance is always utilized. Moreover, a system-
atic approach to handling the affairs of the clinics is always established. The use of
student supervisors and management systems will be commented on later.

2. The provision of a quality legal education to each student in each program. Subgoals
include teaching the law students to turn out a careful lawyer-like work product - thus
an emphasis on the development of habits of thoroughness and self~discipline and the
consequent need for management devices fo insure the timeliness and adequacy of the
student work product; promotion of an awareness in each student of his professional
obligation to increase the availability of legal services to heretofore relatively unserved
segments of society; and presentation of insights into the systemic functioning of the
legal system.

3. The delivery of quality legal services to persons requiring legal assistance. As an
adjunct of the second goal, it is made clear to students that the standards of the prac-
ticing bar are simply not adequate quality models; in place thereof, the clinic itself is
presented as a quality standard for emulation when the goal is the provision of legal
gervices.

4, The limited utilization of outside legal talent to supplement faculty supervision and
to provide highly qualified field supervision at reasonable cost but without any loss of
quality control by the clinie.

5. The involvement of a significant proportion of the law school faculty in some aspect
of clinical education. In effectuating this goal, Professor Oliphant has successfully
solicited the assistance of facully members in the supervision of law students preparing
cases for litigation in areas of those faculty members' expertise.

6. The acceptance of clinical legal education as a legitimate if not essential content
of anv law schocl curriculum.

All of Oliphant's programs are designed fo implement the above goals., Accerdingly,
from a management standpoint, they reflect certain similar operational characteristics.
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Thus each program is of the "in-house' variety though it may be more proper to refer to
them as of a modified "in-house' variety because not all include a walk-in type clinic.
Rather, cases are obtained through daily contact with various agencies such as Legal
Aid. This format permits control to be exercised over case intake, both numerically
and by type, and helps to insure that each student is exposed to a variety of experiences
and fact situations. To further facilitate this, cases of a particular type are solicited
from participating agencies. And when a type of case which ig already represented in
abundant numbers comes to the clinic, the client is referred to other agencies, typical-
ly Legal Aid, for assistance.

The "in-house'' and modified "in-house" facilities also permit the closing down of clinic
intake during the month of August. Such facilities also provide a central contact point
and telephone number that is available to all clients. Control over the student work
product is maintained through use of a file which is opened for each student that contains
a copy of that student's entire work product. In this fashion, close faculty supervision
over the student's work is maintained thus permitting an evaluation of that work product
on a regular and organized basis. Finally, the in-house format facilitates the mainten-
ance of a central filing system for all open cases, thus yielding an up-to-the-minute
accounting of open cases and instant access to the files should a client call or drop in
when the assigned student ig unavailable.

The disadvantages of the in-house program, when organized in the above modified
fashion, are mainly in the area of cost since it is necessary to maintain a physical
facility, and to provide secretarial assistance, telephone service and office equipment
and supplies. The educational advantages, however, more than outweigh the increased
cost.

The principal means by which Professor Oliphant maximizes supervigion is through the
use of senior law students who are called ""student directors' and who function at the
level of a teaching assistant. Up until several years ago, the program was of a com-
pletely volunteer nature run exclusively by law students. In changing over to a more
tightly structured, faculty supervised, for-credit program, the student directorship
concept has been retained. The student director is always a graduate of the clinic him-
self and receives two academic credits per quarter up to a maximum of six credits for
his supervisory and administrative work. Student directors answer routine questions
for clients, prepare all student schedules, run clinic offices at designated times, and
finally and most importantly they review a large amount of routine student work.

There are a number of other management features that may be briefly listed prior to an
analysis of individual programs which will be set forth to indicate how these features
are integrated and operationally complement each other. Scheduling of the clinics is
arranged to permit the clinical professor's time to be organized arcund large uninter-
rupted blocks. For example, two specific days a week are devoted fo in-court super-
vision of students representing misdemeanants. Students are assigned on a one-to-one
basis to a client, and it is understood at the outset that the assigned student is respon-
sible for that client even if the matter goes beyond the end of the quarter. Only if the
student leaves the state is the case reassigned. If the student cammot handle the case
over the summer, it goes to a student director. To handle the burden, additional
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student directors are taken on for the summer.

Finally, it is of interest to point out that students receive three quarter hours of credit
for the clinic and that there is a seminar associated with each program which is run
either by the clinical professor or another member of the faculty.

To illustrate with more specificity how a clinical program is managed, two of Professor
Oliphant's programs will be discussed.

The prisoner assistance project has been recently set up to handle the civil legal prob-
lems (including detainers and Section 2254-56 matters) at the Sandstone Federal Peniten-
tiary, located 80 miles north of the campus, and at the State Women's Reformatory at
Shakopee, 35 miles from the campus. (The program has recently received a grant of
$100, 000 from L.E.A.A. to handle the civil problems of ail inmates in the state.)

The project is managed by three senior law student directors and faculty supervision is
supplied by Professors Oliphant and Freeman. All cases begin with a request for
agsistance from an inmate, Upon receipt, a student director assigns a student to inter-
view the prisoner and to fill out a three page form which seeks a complete history of
convictions and incarcerations as well as a complete set of information about the present
imprisonment. The student also {ills out a two page Pinancial Inquiry! form to ascer-
tain indigency and then files within three days an "Thitial Status Report" in triplicate
which includes the following categories of information: statement of the problem, what
steps the student has so far taken, proposed solution, steps to be taken to accomplish
the solution, and what help (if any) is needed on the case. Included with the forms that
are given to the student is a "policy statement" explaining the purposes of the program
and how it operates. A separate set of instructions accompanies the forms to be filled
out,

Within two weeks, a memo of the case in duplicate must be submitted to the student
director who either returns it to the student for further work or transmits it to the clin~
ical professor for final review. This process, too, is reduced to a form titled "Student
Director & Faculty Advisor's Comments: Prison Project'’. The form indicates that all
legal advice must be approved in writing before it is given, and space is provided for
comments from the student director and the clinical professor.

Mail from prisoners is placed in the proper file upon receipt. A list is posted on the
law school legal aid bulletin board giving the ass igned student notice of the letter.
When the student reads the notice, he crosses out his name and when he comes to the
Clinic to obtain the letter, he crosses out his name again on a carbon copy of the list
posted at the file cabinet. All outgoing mail must be approved by a student director
prior to being sent; copies are always placed in the file. All files also have placed in
them a "Contents of File" form which may never leave the Clinic. On this sheet, the
student lists all matters relating to the case including: a record of all interviews with
the client, a record of all correspondence - noting to or from whom, when sent or re-
ceived and the subject of the correspondence, and a record of all conversations reliat-
ing to the case.
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Regardless of the status of the case, every twenty days all cases are reviewed by the
clinical professor who fills out a form indicating whether the case has been reviewed
before, whether it is still open and if so, whether some matter requires the immediate
attention of a student director, whether the case can be closed and whether a student
status report is needed. If it is, a box is checked off which operates as a directive to
the secretary to immediately contact the student and obtain a current status report.

This review system was instituted to forestall a student's sloughing off a case or other-
wise not being as responsive as he should within an appropriate time frame. As a fur-
ther check on the activity of the students, a form titled "List of Sandstone Cases' has
entered on it a listing of each case coincident with the receipt of the request for assis-
tance from an inmate. The form includes the client's name, the date the case was open-
ed, the student director's name, the assigned student's name and spaces for dates to be
entered indicating when the memo to the student director was filed, when the memo to
the clinical professor was filed, and when the case was closed. This form guards
against the infrequent but quite serious instance when a student checks out a file and does
absolutely nothing further on the case.

Finally, there is a form for "Final Disposition' of the case including a summary of the
case, why it was closed, the date the client was notified and the clinical professor's
"0, K. M

1t should be noted that the prisoner assistance project does not permit attainment of the
operational goal of limiting the number and type of cases since the program does not
presently refuse assistance to any inmate who desires it. However, Professor Oliphant
is of the view that once the political problems of gaining entrance into the prison and the
confidence of the warden and the inmates have been overcome, it,will be posgible to use
reasonable limitation on cages.

The Civil Legal Aid Program has had a longer history of operation than the prison pro-
ject and an B2-page (as compared with 16-page) Management Form book has been pre-
pared. A central intake and administrative office is maintained ahout eight blocks from
the law school and four satellite offices, located throughout the city, are manned on a
part-time basis. Clients must make prior appointments. They are then scheduled to
see a law student who has arranged to be on duty for intake purposes at designated times
comporting with his class schedule. To maintain caseload control, the offices are
closed down during final exams. If a would-be client calls while the office is closed
down, he is referred to Legal Aid. Excluded cases include all plaintiff's actions involv-
ing a claim for more than $350, parking tickets and moving traffic violations (with some
exceptions), patent and copyright matters, contested divorces, and claims against the
university.

Seventy second year students per quarter enroll in the program, each handling six to
nine cases though those who end up with a difficult case will have a considerably reduced
caseload. Under the Minnesota student practice rule, only seniors may appear in court.
When a case appears appropriate for litigation, all of the preparation is done by the
assigned student. However, any in-court work is undertaken by one of the student direc-
tors who is always a third year student. There is therefore considerable competition
among the second year students for election to student directorships. Moreover, only
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those who have completed the civil program may enroll in the third year criminal mis-
demeanor program. (This "progression of clinical experiences' idea has received
extensive discussion in earlier CLEPR Newsletters.)

The student directors number seven and their duties are described in an eight page
section of the Manual; they include: preparation and posting of all rosters for the pro-
gram; overall responsibility for the timeliness and limited responsibility for the ade-
quacy of the work product of the students; staffing of the field cffices (a student director
is always present when an office is open) and responsibility for their operafion inciuding
seeing to it that students who were rostered appear to handle their assigned intake,
double checking the financial eligibility of every intake client, discussing each case
which is accepted with the student who handled the interview before the student leaves
the office that day, and insuring that proper office procedures are followed so that cases
are properly opened; reading every memo on every case before it is forwarded to the
clinical professor - if the memo is at that point deemed unacceptable, it is returned to
the student for further work before it ig transmitted to the clinical professor; seeing to
it that all conference appointments with the clinical professor are kept; proofreading
and approving all letters before they are mailed; and selecting successor student direc-
tors through a voting procedure. Student directors have their own desks, work areas
and telephones and receive six hours of credit over the course of a year.

Office procedures for the civil program are similar to those used in the prisoner as-
sistance program. All procedures are reduced to writing and whenever possible, forms
are utilized. Thus, a six page combined interview and financial eligibility form is
filled out by the student at the initial interview. At the conclusion of the interview, the
student gives the secretary a tear-off sheet; she, in turn, opens a file for the case and
staples the sheet to the front of the file. The secretary makes a daily list of all new
cases containing the same information as that required in the prisoner assistance pro-
gram. Again, no matter how simple the case appears, the student prepares a memo
including a discussion of the facts, issues, relevant law and conclusions and advice.
The memo is turned in to a student director who reviews if and if approved, it is sub-
mitted to the clinical professor who reviews each memo and approves the advice to be
given or the course of action to be followed. From that point, the secretary picks up
all approved memos from the clinical professor's desk, enters the client's name in the
20-day (tickler) review book and places the file in the "open' category. The file is given
to the student prior to a scheduled case conference with the student director, the clini-
cal professor, or both, depending upon the complexity of the case. A "review note”
form is filled out at the time of the 20-day review; the review may also result in the
clinical professor's checking off a ''request for a status report” form which contains
specific categories for requested information. When the case is closed, a "case ter-
mination" form is filled out and the file geoes into a separate file maintained for each
student. This ensbles the clinical professor to evaluate the students' work at the end of
each quarter. Also, when a case is closed, a 3 x 5 card on which the secretary noted
the student's name and the client's name when the file was opened is moved from an
"open' file box to a "closed" file box.

In addition to the above referred to forms, the Management Forms Mamual also contains
several other forms to be used in specifically designated circumstances, e.g., a letter

290



.

referral form when the client is not eligible for services, and memoranda on substantive
and procedural legal areas such as landlord and tenant law, basic court procedures for
commencing or defending a civil lawsuit in Hennepin County, and time Ilimitations on
bringing claims against a municipality. Also included is a copy of the ""Director's Can-
didate Evaluation Form' which is filled out by the student director for each student and
which is an evaluation of student attitudes and writing and interview ability. Students
also fill out a form evaluating the clinic.

The extensiveness of the clinical work that a properly managed semester-long program
permits almost always requires that there be an orientation or preparatory program of
perhaps a week's duration, Obviously, preparation for various phases of in-court work
will continue throughout the semester but a concentrated, six hours per day, five to
seven day instructional program before the students go out to deal with the world of
clients and courts is a recognized necessgity. Some of this time period has to be devoted
to covering the substantive law which the clinic is to deal with for the experience has
been universal that even students who have taken courses whose titles would appear to
subsume the course content essential for clinic work have, in fact, not even a barely
adequate substantive background. Thus students who have had a course in Contracts
flounder when a client walks in with some form of agreement that he signed. Which is
to say that students generally lack the facility to deal with a client who walks into an
office and spills forth a mase of information in other than appellate case law form.
Clinic students who have had a course in Evidence are unable to qualify matters for ad-
mission into evidence; and studentgs who have had a course in Criminal Procedure haven't
the faintest idea how to make a mofion to quash certain evidence. Moreover, few stu-
dents even have any substantive preparation in those civil law areas which the clinic deals
with., In addition to substantive law, there is also included in these introductory pro-
grams, skills training in such areas as interviewing, counselling, and trial practice.
The procedural operation of the local courts is typically included with the trial practice
segment and simulation methodologies are often utilized in their presentation,

Professor Earl Johnson of the University of Southern California presented this part of
the program drawing upon his own civil law clinic preparation materials. The semester-
long program at U. S.C. is of the modified in-house variefy and now consists of three
courses - each awarded 7 1/2 hours of credit; students in the program take two of the
three for a total of 15 credits per semester. One course is a basic civil practice course
which is called ""The Lawyering Process' and which involves assigning students to work
in a neighborhood Legal Services office under the direction of a supervising attorney.
The said attorney is one of two designated by a local 0. E. O program to work full time
as a supervising attorney with the clinic. The law school supplements the O.E. O, sal-
aries thus permitting salary levels more nearly consistent with that of other law school
clinical professors. Moreover, the law school participates in the selection of the attor-
ney. :

The basic criminal course involves asgigning students to either work in the office of the
District Attorney or the Public Defender. The average student working in the D, A.'s
office will handle a couple of jury trials, eight preliminary hearings in felony cases
and ten court frials.
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The third course is called Advocacy and Social Change and emphasizes test case litiga-
tion and legislative advocacy.

Scheduling is arranged so that on Monday and Wednesday, half of the class will be in
criminal courts; and on Tuesday and Thursday, the other half will be in civil law offices.
Friday is class day for all three courses. ‘

The course component for each clinical program emphasizes those basic skills requisite
to that program. Thus, the civil side course emphasizes nonlitigative skills such as
interviewing, negotiation, and drafting while the criminal side emphasizes litigational
skills such as direct and cross examination, objections and closing arguments.

The U.8.C. orientation program consists of nine class days of six hours each which is
the equivalent in terms of class hours of a 4-hour course. Great emphasis is placed on
use of simulation techniques, especially those designed to give the student familiarity
with the court procedures which he shortly will be dealing with, Thus, on the criminal
side, a part of the introduction is devoted to ""Simulation Exercises in Criminal Trial
Advocacy" which is a compacted form of a Trial Practice course. This component con-
sists of sbout thirty hypothetical situations progressing in order of difficulty from easy
to complex. For the simulation exercise in Direct Examination, Cross-Examination
and Objections, each student is assigned a role as prosecutor, defense counsel or wit-
ness. The teacher acts as judge and commentator. Each student portraying a prosecu-
tor or defense counsel is furnished a copy of the complaint and a "statement of facts'.
In addition, he receives a sealed envelope containing supplementary information perfi-
nent to cross—-examination of opposing witnesses. The student witnesses read the "state-
ment of facts' and in some cases, a sealed envelope containing instructions relevant to
their testimony. The student prosecutor examines withesses whose testimony is sum-
marized in the "'statement of facts”. Objections can be made and argued by the student
defense counsel or any other member of the class. Technical objections are encouraged
in order to develop a facility for recognizing potential objections and for phrasing and
rephrasing questions under pressure. The teacher-judge rules on the objections after
hearing argument from both counsel. The student defense counsel may cross—-examine
these witnesses, relying upon the supplementary information contained in his sealed en-
velope. The student defense counsel then examines any defense witnesses whose testi-
mony is summarized in the supplementary information, The same rules regarding
objection obtain. The student prosecutor may cross-examine these witnesses, again
making use of any supplemental information he has been furnished. At the conclusion
of examination of all witnesses, the defense counsel may move and argue for dismissal
of the case on any appropriate grounds.

For the simulation exercise in Jury Selection, students are assigned roles as prosecutor,
defense counsel and members of the jury panel. The teacher again acts as judge and
commentator. There are fourteen hypothetical jurors on the panel. Unknown to the stu-
dents, seven of these jurors are definitely pro-prosecution in background and aititude
while the other seven are definitely pro-defense. The student attorneys conduct voir
dire examinations of the members of the panel and select a jury of four from the panel

of fourteen. Each student is allowed four pre-emptory challenges and as many challen-
ges for cause as he can persuade the teacher-judge to grant. The teacher calls the
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pro-progecution and the pro~defense jurors alternately thus permitting each student attor-
ney an equal opportunity to select a jury with a majority favorable to his position. The
student attorney who, at the conclusion of the jury selection, has obtained a majority

on the four-man jury is declared the winner,

For the simulation exercise in Closing Argument, each student prepares an eight minute
argument bagsed on five hypothetical fact situations. Students assigned to the prosecu-
tion side of the argument may resexrve up to two minutes of their alloted time for rebut-
tal.

A simulation on the civil law side was explained in detail by Professors Bellow, Har-
baugh and Carter. The subject area was Consumer Law and a set of training materials
titled the Hunter Case File was used as the teaching device. The same materials are in
use at the Legal Services Training Program to train newly-hired O.E.O. lawyers. As
part of the exercise, the trainees interview a witness, formulate an answer to a com-
plaint, devise discovery strategies, take a deposition, engage in negotiation with oppos-
ing counsel, and examine and cross-examine a witness in a trial. The case is begun by
looking at an "intake information sheet” and a "summary of the interview'. The student
is called upon to indicate his perceptions of the case and a tape is then played of a dis-
cussion of the case by experienced lawyers, The materials are thereafter delivered
sequentially; that is, the student is called upon to act (e.g., take depositions, engage in
discovery proceedings, negotiate, etc.) based upon the scope of information that would
normally be available to him at that point in a real case. The model is the same through-
out. The student does the work and then either views a tape or has distributed to him a
copy of what the lawyer in the case actually did. The class then analyzes the two work
products and the question is always posed: would you have done what the lawyer did?
On the substantive side, the design of the material is fo illustrate the defenses of fraud,
mistake and unconscionability and the offensive defenses of negligent misrepresentation,
defamation and breach of privacy.

One aspect of the Hunter Case File involves the settlement of a finance company note
(received from an aluminum siding company) for $1, 200 which Hunter, the client,is
being sued on. Student negotiators representing the finance company are instructed to
seftle for any amount up to $300, that is, because of affirmative suits that could be
brought against the company in response to its collection procedures, it is willing to

pay $300. Despite this, most student negotiating teams representing Hunter, settle for a
payment to the company of $400-$500. This startling example was the jumping off point
for an extensive discussion of a clinical course called "Conflict Resolution and The
Lawyering Process", taught by Professor Bellow at the Harvard Law School. The
course covers ""The Elements of Fact Development! including client and witness inter-
views and ethical considerations, ""Counseling and Conflict Resolution' and "Negotiation'.
Professor Bellow uses a 364-page set of materials that he has developed for the course.

Part of the Negotiation segment of the course is given over to a discussion of game
theory and negotiation game models. Thus are introduced the concepts of zero sum
game, saddle point, concession patterns, leverage, commitment, reciprocity, threat,
reaction to threat, and information flow, among others. After each negotiating model
theory is developed, there is always resort to the videotape machine to view one of a
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series of tapes that Professor Bellow has recorded illustrating each such model with an
actual bargaining situation.

This emphasis on the use of videotape was pronounced throughout the training conference.
Indeed, much of the time was devoted to a discussion of the teaching of interviewing
techniques. One of the methods used to instruct the conferees was the videotaping of

an interview session at the conference - one of those in attendance playing the role of

the lawyer and the other, with the assistance of a fact sheet, the client. The "awyer!"
then recited his understanding of the facts of the case, The videotape of the interview
was then played and cominented on by Professor Harbaugh just as he would have done

in the classroom component of his clinical program. Thus the tape was stopped fre-
quently for illustration of points of difference between the information conveyed by the
client and the recital thereof by the attorney and for analysis of interview techniques.

Since it has been a common experience in clinical programs that traditional legal edu-
cation has not prepared students for a lawyer-client experience, the use of videotapes

is conceived as a teaching technique that provides economies of both cost and time in
pre-clinical programs. Professors Bellow and Harbaugh also use tapes in the concomi-
tant seminar of their clinical programs to provide skills training that the students' case-
work has revealed a need for. For example, the tapes on jury selection and voir dire
were developed for the Comnecticut Criminal Jusiice program to agsist the students in
the cases they were then handling in the clinic,

Although all the speakers found tfapes economical and effective tools, none of them
considered the use of tapes as a substituie for actual experience with a client. Tapes
aid in training in the skills that are necessary in working with a client and his problem.
Moot court and mock trials may similarly be utilized as training but not substitution
for actual participation in trial work.

William Pincus pointed out that the focus of the conference was on teaching techniques
because most of the participants had behind them extensive experience in practice but
were embarking on new careers as teachers. He urged the participants to a perspec-
tive view: that skills ave transformed into wisdom as the student works with a client
on the client's problem; that the benefits of clinical education for the student come
from what, most importantly, takes place in the clinic itself.
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CLEPR ANNOUNCES SEVEN NEW GRANTS

A grant of $15,000 to the AMERICAN BAR ASSOCIATION FUND FOR PUBLIC EDUCA-
TION to be used by the National Institute for Trial Advocacy will enable a group of
eleven clinical law teachers to attend the Institute's first summer session. Trial
advocacy is an integral part of clinical work in the law schools. Itis a gignificant
coincidence that leaders of the organized bar are emphasizing better preparation in
trial advocacy at a time when clinical work is including trial advocacy as an impor-
tant part of the clinical curriculum. CLEPR's support for training clinical law teach-
ers, both the academic types and those already in clinical work, is another instance of
the same coincidence of interest and attention.

A CLEPR grant of $35, 000 to CATHOLIC UNIVERSITY OF AMERICA will support on a
declining basis a full semester clinical program in the law school awarding 13 crediis
to the twenty participating students. An earlier CLEPR grant helped provide faculty
supervision to students working in a ghetto-area clinic located in downtown Washington,
D. C. Catholic now fully supports and plans to expand this clinic. The new CLEPR
grant will make possible the hiring of an Assistant Director and office personnel.

An award of $35, 000 to COLUMBIA UNIVERSITY will support a continuing study on the
economics of legal education and the inauguration of studies on other subjects of direct
interest to CLEPR's programs in clinical legal education. This work will be under
the direction of Mr. Peter Swords, newly appointed Assistant Dean at Columbia's
school of law.

A second grant to COLUMBIA UNIVERSITY in the amount of $9, 000 will be used by
the law school to provide supervision to law students working with community develop-
ment organizations.

A grant of $3, 000 to the UNIVERSITY OF COSTA RICA will assist the law school in
setting up a Community Education Project, This Project will offer an additional eXper-
ience to law students who already staff legal aid clinies under the direct supervision of
law school professors.

A CLEPR award of $10,000 to the Georgia Department of Human Resources will make

it possible for law students at EMORY UNIVERSITY to provide supportive services to
Georgia Indigents Legal Services by assisting inmates at Atlanta Penitentiary whose
families receive public assistance.

The LAW DEVELOPMENT CENTRE in Kampala, Uganda, which provides the post-
graduate law student training required for admission to the bar, will use a $12, 000
CLEPR grant to provide supervision to law students working in two newly established
legal aid offices. This project not only inaugurates clinical work in Uganda, but also
the first program of legal agsisiance.
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NEW YORK COURT OF APPEALS AMENDS RULE FOR ADMISSIONS OF ATTORNEYS

Because of its importance to clinical legal education CLEPR wishes to call attention to
recent amendments to the New York Court of Appeals rules dealing with the admission
of attorneys.

These rules, which are a substantial step forward for clinical legal education, were the
result of proposals made by the Joint Conference on Legal Education.

Credits for Clinical Work, The Court of Appeals promulgated a rule (effective Septem-
ber 1, 1972) allowing substitution of clinical programs for up to 12 of the required 80
hours of classroom periods (22 NYCRR 520.4(c)(4)). Previously there was no mention
of credits for clinical work.

Admission Pro Hac Vice. The Court of Appeals also promulgated a rule (effective Sep-
tember 1, 1972) allowing any court of record to admit an attorney licensed in another
State, pro hac vice:

... to advise and represent clients, or participate in the trial or
argument of any case, during the continuance of his enrollment as

a graduate student or graduate assistant, or during his employment
as a law school teacher in a criminal law or poverty law and litiga-
tion program in an approved law school in New York State, if in that
case he is engaged without fee to advise or represent the client through
his participation in an organized defender association or an organized
legal services program approved by the county bar association for the
county where the principal office of said defender association or legal
services program is located, and the Appellate Division may require
the filing of periodic reports by these organized defender associa-
tions and legal services programs giving such details as may be
deemed warranted such as the identity of the attorneys and matters
handled by graduate students, graduate assistants and law school
teachers pursuant to their admission pro hac vice under this rule.,

(22 NYCRR 520. 8(d)(2)
The latter amendment is only of direct significance to teachers at New York law schocls,
but hopefully will spur other jurisdictions to similar action, The former amendment

clearly affects any law student who plans to be admitted to the New York bar.

The foregoing summaries are meant to highlight the major provisions of these rules and
do not purport to be a substitute for a careful reading of the text,
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Preface

For the past two annual CLEPR board meetings, selected panelists and guests have
been invited to participate in discussions of subjects vital to legal education., This
year, fifteen panelists and seven guests joined the board members and the CLEPR.
staff in a three-day meeting, from March 23 to March 25, at Boca Raton, Florida.

The subjects discussed by the panelists were: "The Future Law School Curricu-
lum, " '""The Training of Clinical Professors, " "Paraprofessionals and Clinical
Training," and 'Developments Abroad in Clinical Training, "

This CLEPR Newsletter summarizes the presentation of the panelists and the en~
suing discugsions,

THE FUTURE LAW SCHOCL CURRICULUM
Panel Presentations
Presiding: Edward Levi, President, University of Chicago

Panelists:  Gary Bellow, Professor, Harvard Law School; Thomas Ehrlich, Dean,
Stanford Law School; Joseph Harbaugh, Professor, University of Con-
necticut Law School; Eli Jarmel, Professor, Ruigers-Newark Law
School; Robert McKay, Dean, New York University Law School; Michael
Sovern, Dean, Columbia University Law School; Robert Stevens,
Professor, Yale Law School.

CHATRMAN EDWARD LEVI opened the panel presentation by observing that the fu-
ture law school curriculum was tied to the future of higher education and the future
organization of the Bar itself. He noted that the subject was an important one and

that the members of the panel were, as he phrased it, "properly diverse. "

" DEAN EHRLICH told the conferees that he and others had just finished a study of
legal education for Clark Kerr's Carnegie Commission on Higher Education and
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that he wanted to share with them some of their conclusions.

"Our one dominant conclusion, ' he said, "both predictively and posteriptively, is
diversity within law schools and among them in both curricula structure and in cur-
ricula content." He believed that steps would be taken on an experimental basis
first and that within a decade or so the following would take place:

Two-year law school and specialization, The two-year law school will become a
reality, although some students would still be graduated in three, four, or even
more years and each group would have a "different educational arrangement and
a different curriculum focus. ' He predicted that those students who stayed long-
er might begin specialization and might gain a joint degree. More significantly,
lawyers in both private and public practice would be coming back to law school

in very large numbers for specialized training.

He said there were substantial pressures pushing in the direction of specialized
practice. TFirstly, the marked trend toward specialization in the profession and
that this trend would increase in the coming years. Secondly, the number of
lawyers in the United States would be doubled within ten to fifteen years, with
specialized {raining as an inevitable byproduct. And thirdly and "paradoxically, "
the move for a two-year law degree as an option would exert pressure for a re~
turn to law school after a period of time when more training is "really needed
and much more likely. "

Curricula trends. The trend will be away from a curriculum composed exclu~
sively of classroom courses and toward a curriculum that is particularized in
many different experimental forms. An outstanding example, he noted, was
clinical education, which, he felt, should be encouraged in the broadest sense
and that even in a two-year curriculum it would have a very important place.

He doubted that there "is any single setup that would be the best arrangement for
all students and for all schools and for all time for exposing them to the work of
lawyers." Dean Ehrlich advocated that "clinical education, like other dimensions
of the curriculum, be broadly defined and be allowed to develop in its many dif-
ferent ways. ' He concluded his remarks by stressing the need for a wide var-
iety of possible arrangements by which students would be exposed to the actual
operations of the legal system simultaneously with their academic work. '"Div-
ersity is very helpful for law students and for the legal services they will be
called on to provide. I urge you to support it."

PROFESSOR HARBAUGH began his remarks by stating that he was critical of
present-day law school education and that this feeling was shared by many law
students. "I do not feel law students are receiving the kind of education they
hoped for and anticipated.' !'Frankly,' he said, "the students are bored. ! At
the same time, he added, they are deeply concerned about their legal education.
The law school faculty, he continued, is in many instances “reluctant to modify
the traditional approach tc legal education. '* This attitude contributes to the
students’ boredom.
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Clinical education. He stressed the importance of clinical education as an important
modification. However, he said, "If clinical education is to be accepted as a teach-
ing method, it is going to have to be able to adapt itself to the traditional courses in
law school. It is going to have to be an approach used in taxes, in corporations, in
estates, and trusts.' Clinical education should be available to the student early in
his legal education and not be postponed until late in the second or third year,

He noted that three of the vital elements of clinical education were observation, role-
playing, and participation. These elements, he stressed, can easily begin in the
first year. "If they do not, we are going to lose more and more law students. At
least if we do not lose them in body, we will lose them in mind, "

Professor Harbaugh then outlined the concept of clinical education in a three-year
law school curriculum. During the first year, in the basic courses, students could
be involved in observation and role-playing. In the second year, students could he-
gin client representation under studeni-practice rules. And in the third year, there
would be a clinical semester or semesters in which students take on more complex
cases with diminishing amounts of faculty supervision.

Clinical education at the University of Connecticut, He said that the clinical semester
program at this university was a viable educational device, 'one of the most encourag-
ing signs we have seen." Clinical work is particularly important at schools like
Connecticut, whose graduates work mostly in small firms where post-graduate train-
ing is lacking. For these students, clinical work should be ' 'dramatically increased. !
In contrast, graduates of schools such as Harvard, Yale, Stanford usually find em-
ployment in large firms where a post-graduate apprenticeship resembling a clinical
experience will be provided - client representation under the supervision of a senior
partner. There is some tendency in such quarters, therefore, to see less need for
practical training, although the other educational benefits of clinical work may be
recognized.

Professor Harbaugh ended his presentation by expressing hope that there would be
changes in the educational structure of law schools over the next ten years - "that
it was absolutely necessary' - but that he did not believe that "most of our profes-
sors are prepared to accept the modifications Dean Ehrlich and I have suggested. "

PROFESSOR BELLOW's presentation examined three facets of legal education: what
changes were likely to occur in the next decade; what changes were not likely to oc~
cur; and the implications for clinical techniques and clinical teaching.

Changes likely to occur. There will be increased opportunities for students to engage
in two- , three~ , and four-year operations, The law schools will respond more than
at the present time to individual career plans of the students and there will be more
specialization. There will be increasing use of clinical methods in the third and
fourth years and relatively little use of them in the first two years.

The legal needs of the middle class will be of increasing concern, with the law schools
training more lawyers to meet thease needs. Non-lawyers will be trained to do the law

299




-4 -

jobs that the profession is unable or unwilling to do. This will involve changes in
the unauthorized practice rules, fee schedules, and the existing dispute resolutions
mechanisms. There will also be increased provision of legal services to groups.

The curriculum will probably offer increased opportunities for students to engage
in social science research as part of the ''eredit package' toward their law degree.

Professor Bellow expected that interdisciplinary work would alse increase and hoped
that this would provide several angles of vision to a given subject matter area. But
he felt that bringing psyghologists into the classroom or "tacking on'' social scientists
to law professors was not a viable way to bring broader perspectives to the study of
law. Interdisciplinary studies and interdisciplinary insights really take place in one
man's head ~ a self-constructed synthesis.

Changes not likely to cccur. "What worries me is what will not take place, '" Profes-
sor Bellow noted. '"What is not in the wind is a change in the law school's attitude
toward change.' Professor Bellow felt that because most law schocls define cur-
ricular change as the addition of courses to the existing curriculum rather than the
discarding of some courses and the substitution of new ones, little real change will
take place. The financial effect of this ever-adding but never-discarding is that re-
sources bacome strained, withouf any inncovation occurring. Thus, lack of resources
make new programs, such as clinical, difficnlt fo institute.

He did not envision much change in the nature and dynamics of pedagogy. He felt
there was little concern in the law school "for how students learn, for how and what
we teach, and for what kinds of alternative methods of pedagogy might be available
to cope with the problems of learning and teaching, ' Even if there are structural
changes in the curriculum and even if social science materials are added, "the
teacher has not been willing to face up to the question of what we are doing and
whether there is a way fo do il betier.

Implications for clinical techniques and teaching. '"One of the most exciting aspects
about clinical education," Professor Bellow said, "is the degree to which you can
raise questions about teaching methodology ... It seems to me that the criticisms
of clinical education involve ifs greatest potential because it is one of the few places
in the law school where we are actually focusing on a teaching method and asking
ourselves how does this work, what is it trying to accomplish. "

There will not be much change, he ventured, in the current unwillingness of the law
faculty to examine the basic, essential undertaking of the first year. He observed
that contrary to most law school writings, the first year, in actuality, "enormously
undermines the student's sbility to integrate an understanding of the problems of his
own role, the client's problems, the instituticnal setfing -- all of which contribute
to a common solution. " "For those of us in clinical education, ' he concluded, "we
should begin tc move beyond pur concern with acceptance toward a critique, and
beyond our desire to get some people teaching in clinical education to an entire
theory of instruction that is valuable not only for clinical reasons -- doing clinical
work -- but valuable for law students. "
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PROFESSOR JARMEL opened his remarks by noting that Rutgers has the most
developed clinical program in the country, with students having the option of taking
as much as one-third of their classes in clinics. He further noted that Rutgers

has a variety of clinics that add up to over eighty catalog hours available to stu-
dents. 'Nevertheless, " he said, "we do not see any great movement of students
toward clinical education, "

He pointed out that even though it "is fair to say that the law students are unhappy
with existing curriculum. ..it is equally fair to say that law firms are unhappy with
how we turn out a finished product. ™ For the past two generations, he gaid, "we
have left the job of finishing lawyers largely to the practicing Brm, " which, in

turn, '"has transferred the cost of that away from the law school and to their clients, "

Law Services. He agreed with Professor Bellow that in the coming decades there
would be an increasing pressure to provide law services to middle - and lower-income
people. He, too, felt that in the years ahead there would be a greater diversity in the
practice of law. He stressed that the increased burdens placed on the profession gave
the law schools the burden of developing "teaching techniques that will teach our stu-
dents to teach themselves in our changing world, and for that purpose I think clinical
education, perhaps, is the best teaching tool we have available to us."

Non-practicing law school graduates. Less than half of the graduating law students
practice law. Instead, they go into other fields -- business management, public
administration, insurance, real estate, and so farth. He predicted that this trend
would accelerate in the coming decades. He further noted that there were a sizable
number of students who have advanced degrees when they enter law school "and have
no degire at all to practice law. " They wish to use their training in law to increase
"their arsenal of tools' that can be used in other professions.

Clinical education assumptions. Professor Jarmel then challenged a number of assump-
tions that he claimed had been made by CLEPR and others interested in clinical educa~
tion. TFirstly, "there is an agsumption in clinical education that one must deal with
live problems. I think it helps to have live problems, but I do not think it is neces-
gsary. I think you can deal with a sizable hunk of canned problems and duplicate what
vou want and thus control the kind of learning experience you get into. " He observed
that the structure of clinical education today with its emphasis on a live situation
demands of the law students "an incredible transition" from the traditional classroom
situation. Some students feel they are not ready for this transition because 'nobody
has taken them through a controlled sifuation and evaluated them." In structuring
clinical programs, the controlled situation provides a middle ground that should be
explored.

Secondly, the assumption that litigation is the only skill that can be learned "within a
clinical form. .. 'Clinic' is equated to 'litigation. ' I think a lot of lawyering can be
learned in live, or incubated, or mock situations and has nothing to do with litigation. "

DEAN McEAY stressed that when clinical education was introduced into the curriculum
it was the most important thing that had happened to legal education in this century.
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"t fundamentally changes the viewpoint of the students and the faculty as well as
the nature of legal education, "

Discontent among law stndents. He observed that there was a serious discontent in
today's law schools, primarily among the students in the first-year class. He attri-
buted this, in part, to the fact that some students having been exposed to law school
for the first time realized they had a sense of morality. However, this exposure
"did not give them a feeling of morality about the law but a feeling of immorality
about the law. " The frustration of the student’s high moral expectation leads to

his discontent. Even a small minority of disillusioned students -~ ten, twenty,
thirty percent of them -- 'is enough to put the whole class and the whole faculty
somewhat off balance and raises a different kind of conflict issue than we had in

the past. ™

Increase in law students. Dean McKay then noted that the increase in the numbexr
of law graduates would raise new problems. One of the problems is the creation
of opportunities for graduates by opening up new kinds of legal professions, par-
ticularly those that would meet the demands of society for legal services.

He concluded his remarks with a few observations on accreditation. He noted that
the American Bar Association and the Association of American Law Schools were
now showing some flexibility in working out their accredifation standards. Ie also
noted that in the State of New York, for example, there is a third interested body --
the New York Court of Appeals, which regulates not only the New York law schools
"hut every school in the country that ever sends a graduate of that school to New
York for admission to the Bar. As I heard the various programs described this
morning, it is clear to me that every one of these programs is in violation of the
rules of the Court of Appeals of New York."

DEAN SOVERN began his remarks by observing that the future law school curriculum
was intrinsically tied to the future of the world in which we live. In this "phenomen-
ally explosive period, ' he foresaw a number of changes, There would be an expan-
sion of group legal services. Legal aid, governmentally financed, would likely
induce some significant changes in the way law is practiced although it would not
necessarily be followed by significant changes in the manner in which law is taught.
There would be a growth in paraprofessional training, but it would not necessarily

be part of the law school operation.

Better preparation of law students. There has been a substantial upgrading of legal
education since World War II, A significant fact is that law school students are now
in the top half of the student population. ''Students are just better prepared and more
intelligent than they have been historically, This improved guality might generate
the kind of self-confidence that could produce greater diversity. "

Dean Sovern observed that big classes and case-book instruction would still be =
"major component in the future law school curricula. " He believed, however, that
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there would be more clinical instruction because of the considerable influence of
CLEPR. There would also be an upswing in interdisciplinary work, especizally in
the fields of economics, psychology, and quantitative methods. The stress on
small group work because of the influence of clinical instruction has made many
faculties think about small group work in other areas.

Technological teaching tools. In spite of forty years or so of accelerated technology,
there has been no large-gscale escalation in the use of videotape, audiotape, com-
puters. or other such fechnological tools, He did not foresee a significant use of
such tools in the futuxre.

Number of years of higher education. The shortening of the law school period to
two years will probably be tied fo a shortening of the undergraduate period, with
the posgibility that the student in some kind of undergraduate~law school mix would
spend a total of six years in higher education instead of the now-prevalent seven
years.

Dean Sovern ended his remarks by saying that the "objectives of legal education

will be essentially what they have been, but they will be more realistically assessed.
We will continue with more intensity to try to help students acquire the skills that

will enable them to interpret and make the rules of tomorrow and not simply of today. "

PROFESSBOR STEVENS began his presentation by giving a brief resume of the back-
ground of legal education. He noted that before the turn of the century there was a
great deal of legal education in America that was not a result of law school educa-
tion. "In the lastseventy years, we have done a remarkable about-face, We now
have to go to law schools for all practical purposes. ™ He noted that in the early
years of the law schools, they were discriminating; they kept out of the profession
the so-called undesirable with the reasoning that they "were keeping up standards. "
He observed that in the twenties there were still two-year law schools and that a
college requirement for entry into law schools began in earnest in the thirties. It
was in the thirties and forties 'that the law schools and the profession managed to
get many of the requirements incorporated into stafe legislation. " This resulted in
a rather rigorous structure in which today "we are very much caught. ' Although
law school students are of a higher caliber and better prepared than in previous
years, "nevertheless the curriculum has changed very liftle and, in intellectual
terms, it has been going down. "

Faculty-student ratio. Professor Stevens said that law schools are being run "on

the cheap." He was critical of the accreditiation requirement that there be a min-
imum faculty-student ratio of one faculty member to every seventy-five studenta.
"This is something T assume is unheard of in the worst high school or kindergarten, "
He noted, however, that by merely having more faculty members, there would not
necessarily be an improvement in the guality of education. Thig is so partly because
"we are willing to tell our colleagues what to do and none of us are prepared to change
our own style of teaching." Basically, however, he feli that quality was tied to the
fact that there is "not any money in legal education. University presidents like law
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schools because they are cheap, and while they are cheap, nothing is really going
to happen. "

Students' view of law schools. Professor Stevens said that he had done a study in
six different law schools of what students think about law schools. "On the whole,

it is not much. " The study also indicated that students in their third year are not
really working in law school, with the majority of them having outside jobs that

are full time. These full-time-job students spend only ten hours a week on law
school studies. He said that this was not a new situation; the Harvard curriculum
reports of 1936, 1947, and 1961 observed that little happened in the second and third
years. ''You just have the huge classes with professors talking to one or two people,
and the people on the Harvard Law Review like it, but nothing happens. "

He wryly noted that faculty often talked "like prison guards' and that the natives are
getting restless or are lazy and would like to go out of their cells. " Rhetorically, he
asked, ""What should we as faculty do to encourage students to do something useful 7"

He raised the question of whether attention should not be given to moving legal studies
down to the undergraduste level; for instance, having an undergraduate major in law
under a gix-year experiment or some such. In general, he felt that whether one was
an egalitarian or an anti-egalitarian the fact remained that the law profession was not
necessarily homogeneous and that what 'we really cught to accept are different sorts of
law schools doing different kinds of things, ™

Clinical education and poverty law. Professor Stevens observed that in many people's
minds elinical education, "quite wrongly, I am sure, ' has been closely linked with the
idea of poverty law. "Obviously, clinical education, if it is going to make a real im-
pact in the law schools, has to go further than that. "

He felt that CLEPR was too conservative in wanting only one year of clinical legal edu-
cation. "I would like to see three-year clinical law schools, I would also like to see
law schools where clinical work is an option, and, perhaps, even a very small option. "
The entire question of clinical education is "going to require great radical restructur-
ing in the profession itself. "

He concluded his presentation by making several observations about accreditation and
Bar examinations, He observed that we ought to have an effective Bar examination and
stop "the nonsense of accrediting law schools. " We should be compietely flexible about
how people acquire their legal knowledge; ""whether through an apprenticeship or one-
year or two-year or three-year law school or whether they do it through a clinical law
school. It seems to me if we really think we have made important educational and
psychological breakthroughs in examining, the breakthrough is to have a very tongh and
hard law examination and not require people to go to law school and not require clinical
work but allow people to do as much as they want. "

Discussion Period Comments

Cost of clinical education. Clinical legal training is not necessarily any more expensive
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than other forms of legal training.

Twenty-year cycles. From a higtorical view, legal education problems seem to run
in twenty-year cycles.

Need for job descriptions. Law schools must have a clear view of society's legal
needs in the future. A new set of job descriptions are necessary so that law schools
can properly prepare their law studenis to qualify for new career opportunities.

Law school and univergity finances. Tuition revenue produced by law schools is in-
creasing but the demands of the universities for operating income hampers the law
schools' finanecial ability to enrich both faculty and programs.

Territorial imperatives. Because of the faculty's traditional concern with "territor-
ial imperatives, " there will be no radical change in any existing law school.

Presentaiion of law to students. The law school tezacher rarely makes any effort to
question the underlying assumptions of hig teaching methods. How is law pregented
to students ? First, it is presented in terms of hypethetical-factual models. The
student reads a case and then is asked to respond to a hypothetical model. Second,
the material is presented as a world divided amongst subjects such as torts, con-
tracts, civil procedure, property. The student experiences a probiem of integra-
tion. He slips into a categorizing approach that is antithetical to an integrated learn-
ing experience. A possible aid to overcome the problem would be to have faculty
sitting in on each other's classes and also to have an overlap of courses so that the
students not only benefit but the faculty has to rethink what it is doing and how it is
doing it. Third, the underlying assumption for the current division of materials is
that there is an internal body of principles and concepts that one can categorize.
Thus, it is difficuli for the student to develop concepts that both unify and simplify -
an important step in the educational process.

In general, American education does not make students excited by the learning pro-
cess. Too often, students simply play the game of "citing the professor.' The goal
should be to make legal education exciting and challenging.

Clinical education and fraditional law courses. One of the reasons clinical education
has not become too involved in the traditional law courses is that this would require
law teachers to rethink their own approach to legal education - "and this is a very
difficult and threatening process." Another reason is that there is no general ac-
ceptance by law faculties of the intellectual value of the clinical method. The re-
sulis are that clinics end up as appendages to the law curriculum and the clinical
method is not adopted as a teaching device.

Doctrine and legal education, Doctrine is an instrument to separate the irrelevant
from the relevant and to synthesize. Although it is true that docirine changes, doc-
trine does ~ and should - play a legitimate role in legal education.

The two-year law school. Comments by various confsrees included the following :
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"At a recent meeting in New Orleans, sixty law school deans present voted sixty to
nothing againset the two-year curriculum. . . . . "I am just overwhelmed with the
kinds of things I think can be done and that need to be done in three years, and I do
not think we are turning cut very good graduates right now at the end of three years,
The thought of being able to do this in two years overwhelms me." . . . . "I have an
idea that if we adopted the fwo-year notion, there would be no room at all in that two
years for the kinds of very interesting things that are developing. I think that to
preserve inmovation, we have to, perhaps, hang on to that third year," ., . . . "I
find the concern about a two-year law school somewhat depressing becanse it seems
to me to be saying these are interesting and important things but we cannot persuade
our students of that, I think we can persuade some students.”, . . . "I have great
trouble discussing the two-year curriculum in the same way I have trouble discussing
whether constitutional law ought to be three units or four. It depends on what is in
the box, and it depends on what is going to be taught in those two years and who is
going to teach it and what will be its goals and how will it link to subsequent experi-
ences." . . . . "For the past couple of years I have been with a law firm, and I
have been quite surprised that the principal complaint of the younger lawyers there
and former students I know around the country in similar firms is they are getting
lousy training in the law firm. This, of course, has some special meaning to us if
we go back to a two-year law school because, implicitly, it puts a greater burden on
the law firms or other institutions for the practice of law. "

Charge: Clinical education is sirong in only one area - poverty law. Not true if you
define clinical education "more broadly than lawyer-client relationship. " If you de-
fine it to mean "observation, simulated exercises, and participation in a broader
sense’ then there really is quite a good deal of clinical education going on in a num-
ber of other fields: labor law, corporate law, property law, criminal law ~ and in a
good many differsnt ways.

Continuing education. The goal of continuing education for lawyers is a fine one, but
in order for it to be truly successful it should be done in a full-time educational en-
vironment - at a university.

Theory and reality. One of the great vices of legal education is that none of the the-
oretical framework is tested against operational reality. That would suggest that
clinical representation might pull the real world back into the law school.

Professional responsibility. In 1959, when the Council on Tegal Clinics was first
created, the main, impelling reason for its creation was that so little was being
done in the law schools and by law firms and lawyers in practice in trying to get
across fo the law students and the new law clerks a sense of professional responsi-
bility. Since then, a good deal has been accomplished in this field. Several years
ago, one of the first questions an interviewer would be asked by a law student was
""How much time does your firm devote to outside activities, in the field of property
law, civil rights ? How much time am I going to be allowed to do this ?" In the last
year or two, this has almost completely disappeared in the interviewing process.
"The students are not asking this kind of question any more. How come?' {Answer
by another participant) ''I do not believe the students are disinterested in public
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interest work of various kinds, but there does seem o be a threat, as they see it,
because of a poorer job market. The troops are hungry. " {Another answer by an-
other participant) "One reason is the feeling among many young lawyers that in the
marketplace of two or three years sge they could lobby for o job on the basis of pro
bono work but could not get promoted on that basis. I think that if it is not apparent
to ther that this is a rewarding kind of good thing to do, they will very quickly get
out of pro bono work. Moreover, I think our focus on poverty law kinds of clinics in
law schools very often exposes students to the most frustrating kinds of practice.
Their concepts of what it is they can do for their clients are very limited within stu-
dent practice rules, within grinding kinds of everyday landlord-tenant, low-level,
consumer-type problems that keep reoccurring and are not very challenging. I
think there is a body of students who, by the time they finish their clinical experience,
are digillusioned with their ability to help by furnishing pro bono representation, v

Night law schoels. The night law schools will continue to play a role but the number
of applicants may drop. There is constant pressure by law school deans to shift
night school students to the day school programs., Night law schools should be main~
tained, encouraged, and improved since they serve s useful purpose and provide
diversity and flexibility.

Why Johnny goes to law school. There is no one overriding reason but a host of
reasons. Some just don't know what else to do, so it might a8 well be the study of
law. Some hope to escape the draft, Many of them feel it is a good way to earn a
living. Some would like to emulate Ralph Nader. Some hope to use law (o change
the world, but, said one participant, " remind them that law school is, after all,
only what it says. It is just a school."

Student anxieties and animosities. In the "old days, ' a number of first-year law
school students didn't think they were very smart, They expected to be near the
bottom of the class, and they were anxious about that. Today, a number of first-
year law students throughout their educational careers have been achievers, and
""the central feature of the first-year method is to have them make mistakes in
public. It is anxiety-producing, provocative, and a great deal of animosity grows
out of it. "

Law services and the middle class. Although law Bervices for those who cannot af-
ford to pay for them sould be continued and incressed, the bedrock clientele is still
the middle class. ' hope the curriculum will not be changed go that service to the
middie class will become more difficult. "

The contented snd discontented student. Comments by various conferees: "The bulk
of the students are content, The dissatiefied are & minority, but s vocal one." . .
""Some students are going to law aschools now because othsr alternatives are closed

to them. Law was not their first choice. 8o they are more likely to express dig-
gatisfaction." . . . . "o professors think the second- and third-year students are
bored because student esteem for professors is low and thus the professors' own ego-
gratification is less ?" . ., . . "Complaints with the curriculum are recurrent. Inno-
vations become absorbed. Ones thing that has changed is that we now have articulate,
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persistent student critics.' . . . ." I was in the class of '60, When we became dis-
satisfied with law school, we thought there was something wrong with us. The class
of '72 assumes that, if they are dissatisfied, there is something wrong with the sys-
tem, " ‘

Changes via young faculty members. Comments by varvious conferees: '"Changes in
the law school have resulted not only from reform movements by students but also
by young faculty mmembers.' . . . . "I do not think an institution like a law school
can change itself. I think the suggestions of a few young faculty members ought to
be absorbed." . . . . "The interesting thing about law teachers is that to an extra-
ordinary degree they want to teach and want to be loved by the people they are op-
pressing. You get all kinds of soul-searching and then reforms do tend to appear
in the faculty-student relationship. "

Student pressure. Comments by various conferees: '"Student criticism, of course,
is irresponsible, but that is one reason why it is effective.” . . . . "Maybe we know
a little bit better what is good for the students than they know themselves because
we have a sense of historical perspective that is based on being away from the law
school as students for some period of time." . . . . "I think that if there is a lesson
to be learned, it is unquestionably that we are responding to student pressures. But
1 hope we will not trade our judgment when they exert pressure on us. I think stu-
dents lack an institutional memory." . . . . "Student pressure is a very good stim -
ulus to an institution. It helps cut back the prevailing smugness on the part of all

of us. "

The end of the discussion period. Last words: "The subject 'The Future Law School
Curriculum' is a difficult one. I do not know whether the challenge has been met, "

Panelists' Closing Comments

Professor Harbaugh was pessimistic that there would be great changes in the law
school curriculum, He reiterated that without outside pressures on the faculty,
there would be no movement forward. A hopeful sign was consumer pressure for
the delivery of services and this might stimulate some growth. The law schools
themselves could stimulate growth in one particular area - clinical education. He
thought CLEPR has been tco narrow in its approach. But without the assistance of
CLEPR, you will not get movement on the part of the faculty. !

Dean Ehrlich was optimistic that there would be incremental and not convulsive

little steps forward in legal education. 'I think the incremental steps will lead to
diversity not for its own sake but for the sake of the legal services that we have to
provide for different groups of people with different interests and different needs.

I see different schools taking on much different forms." The very numbers of dif-
ferent kinds of needs for legal services will force some substantial revisions. He
hoped for changes in the structure of the Bar and in the structure of legal education
and that "these two groups which have been relatively isolated in the past would work
more closely together in the future. "
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Professor Bellow observed that CLEPR has to spend more time developing a coher-
ent pedagogy when falking about clinical education. It has to begin to pick and choose,
to make judgments that will eventually provide examples and pressures while at the
same time promoting the process of self-criticism. CLEPR's greatest value is the
degree to which it questions the assumptions about law teaching and law teaching
goals that have too long been left unquestioned. "Insofar as CLEPR continues to do
that, it is performing a very real function in the legal education world, "

Professor Stevens said that he, too, felt "quite pessimistic' and that the changes

that were occurring were not fundamental but "tinkering." Student pressure, how-
ever, may force a number of things and that ''we really ought to be pushed much

more dramatically. " He noted that, institutionally, law schools are incapable of
changing very much by themselves. He granted that there would be marginal changes,
and, probably,in the right direction. He hoped that the ABA regulations would be
made more flexible and that the AA LS would "die a death as an accrediting agency, "
He hoped, too, for more flexibility by the Court of Appeals of New York and by other
courts or "otherwise the chances for real change, real adaptation in legal education,
are very small. "

President Levi expressed the view that "law schools are among the strongest units
in higher education in the United States. He said that the problem for law schools
is much the same as the problem for other aress of graduate professional training;
namely, that "it is very difficult and terribly important to keep one's eye on training
in problem finding as well as in problem solving." He noted that one of the most
important things that has happened to legal education is the change in undergraduate
education, '"not only because of the greater numbers enrolling or the greater number
of schools but because of a weakening of the intellectual discipline of undergraduate
education. " He stressed that ""professional responsibility' is part of CLEPR's title
and wondered whether this concept, which "means 2 much better understanding of
the values of the legal system and the values that are involved in making a society
work, ' was being sufficiently emphasized. He noted that there was diversity in the
law schools despite the opinions of some persons to the contrary and that "'diversity
is a good thing and ought to be encouraged. "

Dean Sovern said it was important to emphasize that "law professors in the past
changed slowly, not out of laziness but out of a deep sense of conviction and worthi-
ness of what they were doing" and because "they found many of the suggested changes
unsound. " Today, there is greater diversity and a greater willingness fo experiment
with changes. As a result, within narrow limits » ''change has been occurring and
seems likely to continue. I suspect that part of that phenomenon for pressure for
change is just that-- boredom, and novelty has its own merits." He mused whether
the pace of change is all that important and that "in our present state of ignorance"

it may not be better to proceed slowly.

Professor Jarmel said that legal education is in reasonably good shape, including
the first-year program. He noted that clinical education offers the best available
hope of making the second and third year a much more relevant experience to
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students, but there are two very real practical limitations. The first is the question
of tenure, "which I suggest most law teachers do care about." He noted that

"activist clinical law professors in the year before they are up for tenure ask to teach
traditional courses and be put on half teaching loads in order to write the piece that
the tenure committee will read so they can get their vote." The second is one of cost.
"I think the game and issue is how to spread a relatively small amount of resources
into a second and third year where students are not listening to us. "

Dean McKay disagreed with those who claimed there have been no significant changes
in legal education in the past five or ten years, He cited the increase in minority
students, new teaching methods, and the proliferation of clinical programs. He felt
that the question of accreditation should be worked out "in a sensible way, " perhaps
having AALS merging with the ABA and having a single accrediting body that would
have "flexible standards and not be interfered with by the individual standards of the
various states.' He noted that with so many legal needs unfilled, 'I find it incredible
to assume that the {alents of the legal profession cannot find ways to meet those needs. "
On clinical education, he observed that without CLEPR the clinical movement would
"not be where it is today, and I think everybody agrees that this change is for the
better... Ihope CLEPR is supported until all schools are believers. ™

TRAINING OF CLINICAL PROFESSORS

Panel Presentatiors

Presiding: Peter Swords, CLEPR Staff

Panelists: Richard Abel, Professor, Yale Law School; Gary Bellow, Professor,
Harvard Law School; John Scarlett, Dean, Drake University Law School;

and Norman Lefstein, Deputy Director, Public Defender Agency, Washing-
ton, D.C.

MR. SWORDS opened the discussion by noting that "there is probably no better way of
gaining access into some of the very important pedagogical issues of clinical legal
education than by examining how people are trained to become clinical law professors!
and that the members of the panel had a wide variety of experience in thig area.

PROFESSOR BELLOW began his remarks by stating that there was a diversity of
approaches to training clinical teachers and that since this was the case he belisved the
best thing to do was to describe what he and his colleagues do in clinical teacher training
at Harvard and the setting in which it operates. Basically, the program consists of six
teaching fellows who, over a two-year period, pursue a graduate degree in law. They
hope to expand so that it will include visiting teachers as well.

310



w]B-

Functions of teaching fellows. First, they directly supervise students in the clinical
program. There are 75 students per semester in courses that deal with civil and erim-
inal legal aid work. The students receive eight units of credit each semester and par-
ticipate both in courses and the actual handling of cases.

Secondly, the fellows attend two courses that Professor Bellow teaches, which attempt
to draw on students' practice experience. "What I do in the classes is to take a careful
look at the processes in which the students are engaged ~-- interviewing, counseling,
and negotiating. Itry to develop a framework in which the students can begin to teach
themselves, and the fellows participate in that. "

Thirdly, the fellows themselves teach a two-hour seminar. This supplements Professor
Bellow's three~-hour course. The format follows a case presentation model that is very

similar fo the medical school model. "You present actual cases from the fiald or hypo-

thetical cases that represent problems with which the students are having difficulty, "

Fourthly, the teaching fellows pursue their own course of graduate work: namely,
taking courses and doing a thesis either on some facet of legal education or on some
facet of practice. '""We have encouraged the fellows to engage in systematic study of
what lawyers actually do and in what ways. "'

A typical week described. On Monday, Professor Bellow meets for two hours with the
fellows and discusses administrative and general problems in education -~ transfer,
retention, role conflict, etc. Prior weeks' classes are discussed with particular
emphasis on techniques and materials, pedagogical writings are reviewed, and future
classes are planned with respect to student needs and responses. Plans for next year
include the taping of fellows' classes and then reviewing the tapes during these two-
hour sessions.

During the week, other meetings are held in which Professor Bellow ocutlines the classes
he will teach during the week, in terms of both their pedagogy and their planned content.
During the week, too, the fellows emphasize the same content with the gtudents in the
actual supervisory setting, calling on Professor Bellow periodically to illustrate the
kinds of things he is looking for. "It is invaluable for me becanse it means that in the
classes I teach I can draw on actual practice illustrations in order to integrate the

ideas I am presenting with what they are doing in the field. Similarly, I go out in the
field and work directly with the students who attend the seminars so there is a contin-
ual process of checking, arguing, changing.

Basic assumptions, Professor Bellow emphasized that the process does not operate as
smoothly or efficiently as he described it, but believed 'it might be useful to take a look
at its basic assumptions. ™

Firgt, is the assumption that teaching is an activity that can be analyzed, described,
and defined in terms of specific choices about material, attitude, and techniques -- and
that these choices can be taught and reflected on. 'I ask of the teaching fellows that
they be far more self-conscious about their teaching experience and reflective about
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what they are doing than we ask of law professors. Again and again, whether in the
field or in the classroom, we keep asking the fellows the same questions: Why did you
ask that question?; what were you trying to accomplish with it?; what assumptions

are you making about learning that are implicit in that kind of question?; what over-
view of the course are you trying to present by handling the particular pedagogical
problem that way? As you would imagine this process is both very challenging and
very anxiety-producing. I think clinical teachers not only teach with ideas and contents,
they teach with their own actions and their own attitudes and in an environment in which
they feel far more exposed and far more vulnerable and far more isolated than the
classroom teacher does, and they very deeply feel the demands made of them, "

Secondly, is the assumption that the best way for clinical teachers to learn is to teach,
They do so in an atmosphere in which they have the opportunity to be self-critical, to

be reflective, to make mistakes, and {o see each other as models. '"The entire assump-
tion about clinical learning suggests the particular combination of personal involvement,
theoretical framework, and trial and error.™

Thirdly, is the assumption that it is both necessary and possible to articulate educa-
tional goals. Few persons in the law-teaching field can say what constitutes a good
teaching job. Yet, it is necessary to articulate those criteria that can become the
basis for a better idea of what the teaching process is about. He noted that there are
countless questions to be asked on form, content, anxiety, the teacher as a model, the
limits of persuasion, the proper balance on motivation, and "thinking as a lawyer,
among others. '"We have not begun to answer these questions, although I think we are

trying, "

Funds, directions, and commitment. Professor Bellow gaid that he did not support the
idea that without proper funds the clinical movement would expire. 'I think that direc-
tions will change with or without proper funds. I think the process of self-criticism
has begun, and I think it will continue. He observed that Harvard has made a commit-
ment to continue clinical education for a long time. He concluded his presentation by
observing that running clinical programs and the concomitant reflection onteaching
method are most challenging, "and I think they are the most rewarding endeavors I have
ever been engaged in, "

MR. LEFSTEIN commented initially that while he was not a law professor and he did
not conduct a clinical program he could contribute to the discussion by describing two
programs that have aided in educating clinical professors — the Prettyman fellowship
program from which he graduated some years ago, and his own agency, the Public
Defender's Agency in Washington, D, C.

The Prettyman Program. The two principal parts of the program are its academic phase
and its trial and litigation phase. The academic part consists principally of graduate
law schocl courses, which are unrelated to trial work. The heart and strength of the
program ig the litigation aspect. Prior to going into court, there is an intensive train-
ing program in the criminal area as well as some limited emphasis on mock trials and
mock motion sessions. Once in courf, the participants gain an unusual amount of
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The personal experience. Professor Abel's presentation was a highly personal one in
which he described his work on one case and what he learned from that particular case.
He disposed of his training in a fow sentences. " I began on September 8 and handled
my first case that afternoon. I received no training except what one picks up during

the process. There were two attorneys who were to break me in, but they left for other
offices as I entered. This has both advantages and disadvantages. "

The case bagically involved a white American woman married to a Puerto Rican, their
four children, the breaking up of their marriage, and their custody fight for the children
before and after she gave birth to a fifth child by another man. Professor Abel described
his deep personal involvement in the case as the woman's lawyer and his experience with
the husband's lawyer who employed dilatory tactics, and the judge who can be typified by
the remark ascribed to him by Professor Abel: '"This woman is an adulteress, and I will
not give her custody of any of the children. "

"What I learned.' After giving the facts of the case in some detail, Professor Abel
said he would try to state briefly some of the things he had learned which he would not
have learned had he only studied the case in a classroom setting. 'I have learned about
judges, ' he said. "I knew something about judges before, but it was not quite so real
to me as it is now .... I discovered something about lawyers. I am not sure what I
learned, but I have learned a great deal about negotiating and the kinds of relations one
gets into.... I have learned something about the problems of the relationship between
negotiation and adjudication. ... I have learned a lot about clients and the kinds of emo-
tional relationships that one gets involved in with them,... I have learned something
about procedures, not simply how one follows them but the way in which the use of pro-
cedural techniques can totally alter the substantive outcome of the case.... I have
learned something about substantive law as well -~ that the rules that are asserted to
be the black letter of the law have no relation whatever to what goes on in the court-
room. The evidence is manufactured to meet the necessities of the black letter of the
law in the most shameless fashion with the total participation and collusion of everyone
involved.... I also learned something about involvement with principle and with indi-
viduals. " Professor Abel felt that he could only have had such a learning experience
outside of the classroom setting and that this experience made explicit many of the
values in clinical legal education.

DEAN SCARLETT began his presentation by observing that many professors in law
schools are incompetent to teach clinical courses at the present stage of their own
development.

Lack of experience. Many professors have never had any field or practice experience.
Those who have had such experience, had it a long time ago or in very limited amounts.
"They have had no experience with the clinical method at all, and in many instances

are not much interested in having any or in learning much about it.' In addition, he
noted that they also have little real understanding of the learning process, pedagogical
technigues, or the relationship of these techniques to the clinical method and the clin-
ical training process. He observed that many of them feel threatened by the vitality
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experience in a very short period of time. They begin, initially, with misdemeanors in
juvenile cases and advance to the trial of felony cases. In addition, they also handle
several appeals.

During the early years of the program, its purposes were to stimulate interest among
lawyers in criminal practice and to elevate criminal law practice in the District of

Columbia. In recent years, the program has changed considerably. It has developed
a civil component and expanded from a one-year to a two-year program. In the fall of
1972, with the help of LEAA funds, it will have a prosecutor component, The partici-

pants will spend the first year deing criminal defense work and the second year working
as prosecutors.

The Public Defender's office in Washington, D.C. The office has the responsibility of
providing representation in criminal and juvenile cases in the District of Columbia.
The Agency, which is funded by Congress, also represents inmates of mental hospitals.
Overall, the Agency has 114 positions of which 44 are attorney positions. The balance
is made up of investigators and social workers who aid the lawyers, clerical and
administrative staff, and personnel that is involved in coordinating the appointment of
private attorneys to cases not handled by the Public Defender's service.

Similarity of Public Defender service and clinical programs. In some respects, insofar
as the attorney program is concerned, the Public Defender service is very much like a
clinical program. Before the Public Defender lawyers go into court, they undergo rath-
er intensive training programs that last between seven and eight weeks, "where they do
nothing but really go to school in-house. ' They engage in case reading and in mock motions
and trials and conduct sample final arguments, voir dire, and motions to suppress. Var-
ious case models are used during the course of the program, which is taught by the of-
fice's own staff members. After the lawyer completes the program, he is assigned to

a supervisor, who is responsible for meeting with the lawyer on af least a bi-weekly

hasis and for observing him in court. At weekly staff meetings, cases are dissected.

During the past three years, two law professors -- one of whom was partially sponsored
by CLEPR -- have been in residence for a year each. '"We are extremely anxious to have
them because they provide stimulation for our own staff, ! Within the bounds of the Public
Defender statutes, "we are inclined to let the law professor do virtually whatever he likes,
This could mean, for example, offering supervision to our lawyers or engaging in the
broad kind of practice in which our office is involved. "

PROFESSOR ABEL began his remarks by saying that he was going to present to the con-
ferees a highly unstructured teacher training program since it basically involved re-
moving himself as a teacher of Legal Anthropology and African Law at Yale and working
full time for a year with the New HavenLegal Assistance Association, a predominantly
OEO-funded legal aid office with five branch law offices and about 25 staff attorneys.

'"In many ways, what I think my training experience illustrates is not the training of the
clinical law teacher but the nature of clinical education itself in a rather crude form."
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and thrust of the clinical programs and the interest they have generated. They feel
doubly threatened because they feel highly inadequate to deal with new techniques.
Faculty thus threatened hecome antagomstic to clinical programs. They contribute
to the segregation of the clinical programs from other parts of the law school cur-
riculum and to the deprecation of their intellectual value. '

Programs for non-clinical professors. After making the aforementioned observations,
Dean Scarlett suggesied that "in addition to programs for the training of clinical pro-
fessors, we badly need programs for the training and indoctrination of non-clinical
professors in clinical methodology. Obviously, just providing them with the informa-
tion at this point is not going to get the job done. We are probably going to have to
work out some method of force-feeding, " Although he said he had no firm idea how it
could be done, he did have several suggestions. One possible way might be to assign
non-clinical professors to team~teach clinical programs with clinical professors.
This would expose them to many of the expert methods that are being used in clinical
education, give them a better understanding of what can and what cannot be done in a
clinical program and tend to break down the barriers between the non-clinical and the
clinical faculty. The best place to try out this suggestion would be in schools with
summer programs.

Another possible way might be to have non-clinical professors put themselves into a
clinical situation in much the same way that Professor Abel put himself into a clinical
setting for one year. A good place to work might also be in a law office situation and,
if possible, the activity should be connected with a law school clinical program and
supervised by law school faculty.

Retraining or additional training for law professors. ''Law teachers are very much
like doctors who will not take their own medicine. " Although law professors pre-
seribe continuing legal education programs and a return to law school for specialist
training programs for lawyers, there are few programs for the retraining or additional
training of law professors. 'More programs are needed which offer training in teach-
ing techniques -- techniques which would bring professors up to date in new develop-~
ments in the transferral of information and in the learning process.! Dean Scarlett
believed this would enrich the entire curriculum, bring into every course in the law
school some measure of clinical methodology, and give the law school "a breath of
fresh air from the real world experience." It might also tend fo eliminate "many of
the inadequate feelings of the non-clinical faculty in dealing with clinical methodology
and open the doors for much greater and more widespread experimentation with the
clinical method throughout the entire law school curriculum., '

Growing gap between Bar and law teachers. Dean Scarlett said that in his experience
he has observed a growing gap between the concepts of practitioners and law profes-
sors as fo "what legal education is and should be and the things that law schools are
trying or hoping to do. " He suggested that the Bar should be given and should accept
more responsibility for the development of clinical legal education.
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He further observed that there are clinical programs today that do not fall either
into the area of expertise of clinical or non-clinical professors, and that these pro-
grams will probably continue to use non-law school, non-faculty supervisors in por-
tions of their program. He gave as an example the legislative clinical program at
Drake University Law School in which the persons supervising the training of stu-
dents were legislators.

Title XI. Dean Scarlett concluded his remarks by giving a brief rundown of what has
been happening to Title XI, the section of the Higher Education Act that provides sup-
port for clinical legal education. Although Title XI has been part of the Act for three
years, the program has never been funded. He reviewed the various actions in the
House and Senate for the program in which funds amounting to seven and a half mil-
lion dollars have been authorized but not funded. He suggested that the chances for
funding this year were no better than fifty-fifty. If the funds were released, Dean
Scarlett observed, it would allow CLEPR a great deal more latitude in the kinds of
things that it could do with its funds since many of the types of programs that CLEPR
has been funding could be taken over by the Title XI program.

Discussion Period Comments

Clinical professors at Columbia.

Although more than fifteen members of the faculty are engaged in one confext or an-
other with clinical instruction, only a handful of them have been funded by CLEPR or
other outside sources. Many have participated in clinical instruction as an adjunct to
their conventional teaching loads.

Following a review and a warm endorsement of its C LEPR-funded program, the fac-
ulty resolved that, in general, no one shall teach clinical programs full time. Even
professors who come on originally as clinicians are expected to teach conventional
courses that are usually related to their clinical work.

The faculty has taken a very firm position that there should be no discount on inteliec-
tual capacity in the appointment of clinical professors. Differences have to do with
taste and time so that the same scholarly performance is not expected of clinical pro-
fessors as compared with those who carry normal loads, but in all other respects it
is expected that clinical appointees have the intellectual capabilities and rigorous
minds that are locked for in faculty members who will teach traditional courses.

For many years Columbia has offered a graduate seminar in Legal Education taught

by a senior faculty member and ‘asgisted by 2 junior man, Over time, as these juniors
have joined the regular faculty, a group of professors has grown up who are accustomed
to thinking about methods of teaching as a part of their regular teaching responsibilities.
Such faculty members, sensitive to new methodologies, do not feel threatened by the
introduction of clinical courses.
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Clinical Professors at Harvard. Clinical teachers at Harvard come with very good
academic records and very good credentials in legal aid practice. Nevertheless, it
is constructive to see the problems that exist among persons who want to become
clinical teachers, First, "they have developed some very bad practice habits. Three
or four years in legal aid practice, as it is currently operating, produces a way of
going at law practice that is not systematic, careful, or thoughtful, and one of the
sources of anxiety is the necessity that they relearn a great many of the habits and
patterns that they have slipped into." Second, 'they come to teaching really remark-
ably unreflective and unselfconscious of what they do. Te aching demands a capacity
to step back from what you are doing and look at it and a desire for systematizing an
experience.' Third, "our notions of what go into a clinical program are, despite our
rhetoric, really very primitive. I mean that most clinical programs, although I like
to think otherwise, are really continuing legal education programs, "

"The question is not whether there is much to be learned by being in practice and gain-
ing many new insights, but the question for us as teachers is whether we can build a
framework around that experience that systematizes it and allows us to understand it
in such a way that new information can be ordered and education can develop. This

is an incredibly difficult process.... If you combine the various difficulties of the
practical experience of the people who come to us with our own inabilities to really
understand what teaching is about ~ and that we have only just begun ~ then I think we
should not be as harsh on people who are not willing to move quite as fast as we want
them to. "

Faculty recruiti'ng. In the recruiting of new faculty, the emphasis should be placed
on finding a person who does not necessarily have experience in clinical teaching but
has in his background an attitude and interest and willingness to experiment, which
is likely to make him bring clinical work into his particular field of study.

Clinical and non-clinical teachers. Question: Can the clinical law teachers teach
such things as case-reading skills and writing skills better than non-clinical teachers ?
Answer: "The perspective is that we [the clinical teachers] are teaching people a
mode of thought, a way of disciplined analysis and method of synthesis that takes large
amounts of material and brings it together in a problem-solution context as well as a
number of execution skills such as writing, drafting, and the like. T think we are, in
fact, doing that better for we start with a richer factual context and, therefore, the
problem is more difficult and in the end more rewarding. ... T think we force a self-
consciousness and self-reflectiveness about the learning process which the present
system does not do. T think, too, that we operate in a much better faculty-student
relationship than the current method. "

Law in the classroom and the real world of practice. Comments by various conferces:
"Part of the resistance to the clinical method is because of the painful vealization of
what is perceived to be the substance of law in terms of a classroom and what it
actually means in terms of the real world of practice. ... "We all pay lip service to
the findings of the legal realists. We all recognize there is an enormous gap between
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law in action and law in the bocks. Law in action is what is going on in the court-
room or law office or agency or between clients who never even reached the pre-
liminary stages of the legal system. The reason that I took a year off to do field
work is that I have no desire to teach law in the books and never have. I cannot
find adequate descriptions of law in action. The only way to find them is to make
them, and the Wa.y you make them, I hope, is by a combination of practice and the
academic component. You have to create a structure that will enable you to repre-
sent, in a scholarly fashion, the findings of particular incidents, particular cases."

"There are a rather substantial number of the younger law professors who
are beginning to look for outlets in the kind of teaching that brings them into the
domain of the law in action. "

PARAPROFESSIONALS AND CLINICAL TRAINING

Panel Presentations
Presiding: Victer J. Rubino, CLEPR Staff

Panelists: Dr., Alfred H. Sadler, Jr., Yale Medical School; Dr. Roscoe L. Matkin,
University of North Carolina Dental School; Professor Eli Jarmel, Rutgers-
Newark Law School; and Professor Robert E. Oliphant, University of
Minnesota Law School.

MR, RUBINO opened the digcussion by stating that CLEPR has an interest in parapro-
fessionals for a number of reasons. First, paralegals are a force to be reckoned with
in the future delivery of legal services, especially to the poor and middle class and to
those who cannot afford a lawyer at full billing. Second, with regard to training in the
clinical area, law students must learn the advantages and disadvantages of having para-
legals working with them in an office. And finally, the determination should be made

. as to who should train paralegals and what training methods can best be utilized.

Historical survey of dental auxiliaries: DR. MATKIN began his presentation about para-
professionals in the dental profession with an historical resume. He noted that the earliest
training of dental paraprofessionals began as early as the 1890's, with the training of a few
persons to make dentures and do laboratory work for dentists. By 1913 a dental hygienist
program was established in Boston, and by 1922 the dental-assistant profession was initi-
ated. Since then, there has been an ever-increasing use of dental paraprofessionals to
meet the increased demand for dental services on the part of an expanding population that
insists on greater dental care, Today, there are nearly 250 dental-assistant training
programs, 175 dental hygiene programs, and about 30 dental laboratory technician train-
ing programs.

A program to train dental students to work effectively with dental auxilliary personnel was
started at the University of North Carolina in the mid-1850's. Largely through funding
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by the U.S. Public Health Service, this dental auxiliary utilization training program
has been incorporated in one form or another into all dental schools in the United
States. In 1967, a survey of dental practice indicated that those dentists that utilized
auxilliary personnel on a routine basis had a significant increase in productivity with
a proportionately increased income,

TEAM and DAU programs: Dr. Matkin then discussed in some detail the TEAM
(Teaching Expanded Auxiliary Management) program at the University of North Carolina
Dental School. Based on research by a number of univergity and government groups,
it was shown that it was possible for auxiliary personnel to be trained to provide ser-
vices at the same or better level than those provided by persons at the average senior
dental school. The services include those that formerly were considered to be the
sole respongsibility of the dentist. In the past vear, students trained as dental assis-
tants under the TEAM program accomplished about thirty percent more in the labora-
tory-clinical situation than the regular dental students did before they were introduced
to patients. The TEAM program has now been incorporated with the DAU (Dental
Auxiliary Utilization) program to prepare every dental student to deal more effectively
with the delivery of dental care by more efficient and effective utilization of auxilliary
personnel, especially those who are trained and capable of performing a broad range
of duties that heretofore have been within the exclusive realm of the dentist. The cur—
riculum involved in the TEAM training program has been added to and integrated with
the present dental curriculum, with the combined DAU/TEAM program designed 'to
build one upon the other, "

Clinical phases of the TEAM program. Each dental student, upon being assigned to the
TEAM clinic, is assigned an auxiliary team consisting of an expanded-duty dental as-
sistant, two chairside dental assistants, and together with five of his classmates, shares
a dental hygienist. A dental laboratory technician is also available to him throughout
his clinical experience. The dental student is told what specific duties his team is
capable of performing, what can and cannot be delegated, and to whom. It is the stu-
dent's responsibility to schedule patients who require services that can "appropriately
be delegated to his team so that maximization of his talents and those of each member
of his team can be achieved. " The student and the auxiliaries are evaluated by mem-
bers of various academic departments. Weekly seminars are held. They are attended
by both students and auxiliaries and are led by the TEAM clinical faculty.

‘I'wo basic concepts. The program is based on two basic concepts; namely, that the
dental student who works with an auxiliary team will learn together with that team,

and that when the student gets into practice he will earn his living together with the
team. "We are fast coming to the realization, " Dr Matkin concluded, "that in pro-
viding dental services to the people it is not who does the work but how well it is done. "

PROFESSOR SADLER stated that he would review the role of paraprofessionals in med-
icine and hoped that the review might have relevance to the training of paraprofession-
als in the legal profession,
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Number of medical paraprofessionals. Since 1900, there has been a tremendous growth
of paraprofessionals in medicine. Today, there are approximately sleven paraprofes-
sional personnel for every physician in the United States. These include, among others,
inhalation therapists, laboratory technicians and technologists, radiology technicians
and technologists, and nurses. In the field of radiclogy alone, there are 13, 000 pro-
grams as compared to 100 medical schools, Nursing programs at a variety of levels
number almost 1,000. The hospital patient in the course of a day may have as many

as fifteen or twenty paraprofessionals -- "people in white coats of one kind or another"
-~ taking blood, performing one or another kind of manipulation, or being directly in-
volved in diagnostic processes. "All this adds up fo the fact, " Professor Sadler said,
"that paraprofessionals are very much in medicine, have been for some time, and

there is a continued demonstration of need for more of them all the time. "

Licensing. At the present time, most states have from twelve to twenty-five separ -
ately licensed health professions, each of which has a specific, defined scope of
practice. Professor Sadler observed that in some respecis this was unfortunate
"hecause people now look af licensing as a regulatory mechanism, and it is increas-
ingly being recognized that licensing is not doing the job that it was originally intended
to accomplish. "

The physicians' assistant program. Four major factors have led to the egtablishment
of programs to train physicians' assistants: the shortage of physicians; the need for
more even distribution of medical care, especially in the rural and dis advantaged
areas; rising medical costs and thus the need for less costly personnel; and the need
to relieve busy physicians of some of the burden of routine care of patients.

Three major models in the training of physicians' assistants. One model is the pro-
gram that was established at Duke University in 1965. The impetus for the progrvam
was to train personnel to carry out many of the physician's routine tasks so that he
could have the time to pursue continuing education programs at the University's
medical center. The physicians’ assistant program extends for 24 months and is mod-~
eled in some respects after a medical school curriculum. There is a didactic course
of nine months that includes, in the main, basic and clinical science material. This
is followed by fifteen months of clinical rotations during which time trainees spend
time in hospitals and doctors' offices learning to work with and under the supervigion
and control of physicians. When the assistants are graduated they are hired by
physicians and work directly for them in a variety of settings. To date, there have
been 75 graduates of this program.

Another model is the MEDEX program that was set up at the University of Seatile in
Washington in 1969, The impetus for this program was to take the well-trained re-
turning military Medical Corpsmen, of whom there are about 6,000 per year, and
try touse that military experience in a civilian setting. This program is a iifteen-
month process. The first three months are devoted to patient history-taking and
physical diagnosis. The MEDEX student is then sent out into the community, where
for twelve months he works in a one-to-one relationship with a general practitioner.
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Professor Sadler noted one of the practical issues in this program, namely that "some
practitioners are good teachers and some are not. Some are interested in having as-
sistants and others just give lip service to the concept and so they [those in charge]
have gone to great lengths to screen for what they think will be good teachers. " The
selection process includes several rounds of interviews with the practitioners at the
medical center. The Medic and the physician select each other, so that there is no
placement with a doctor who is not really excited about teaching and who does not
empathize with the student with whom he is working. Af the present time, there are
about 100 graduates of this program and six other MEDEX models which have been

set up in various parts of the United States.

The third training model consists of various programs which expand the function of
the registered nurse, 99 percent of whom are female. These baccalaureate nurses
already have a three or four year training base, and onto that is added additional
training in a particular area of medicine. For example, at the University of Colorado
during the past five years a number of pediatric nurse-practitioners have been trained
in four months how to do complete well-baby care, to make checkups of newborns,
infants, and adolescents, and to perform up to half of the medical tasks necessary in
caring for simple pediatric illnesses that doctors normally take care of in their of-
fices. At Yale, the physicians' associate program {the term "associate" is used in-
stead of "assistant" to connote more of a colleague relationship), under physician
supervision, is concerned with not only well-baby care and chronic illnesses such as
arthritis but with acute illnesses as well. Here, an attempt is being made fo show
that even in the acute-care areas such as trauma and cardiac arrest, the physicians’
associates can do much of what physicians have traditionally done.

s

Some issues that may be pertinent to training paralegals. The experience in training
medical paraprofessionals, Professor Sadler said, has been very healthy for medicine
generally and for medical education in particular becanse the physician, typically,

has not gone back to examine the methodology or the curriculum used by medical
schools for training the physician of today. These paraprofessional programs have
forced him in his training of physician agsistants to examine, delineate, and measure
health service as well as educational methodology.

He also believed that,as in dentistry, there will be an increasing use in medical
schools of (common) teaching involving both the medical student and the medical para-
professional. He noted that the practice in the past twenty years or so of nursing
being treated as an independent body of knowledge distinet from medicine has been a
mistake and should be re-examined with the viewpoint of increasing the utilization of
nurses vis-a-vis doctors and increasing the responsibility and interest of the nurses
themselves. He observed that ''a major tragedy' has been the fact that out of 1,300,
000 nurses who have received training, only 650,000 are practicing their profession.
Joint education of the physicians' assistants and medical students would help to over-
come this problem of separatism and would allow "the two of them o get accustomed
to working together and learning together. "
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Doctor-paraprofessionsal relationships. An lmportant question is the relationship of
doctor and medical paraprofessional. Generally, the reason that the physicians' as-
gistant has done so well so fast is that he works for a physician, Legally, this is
expressed by not licensing them to practice separately but by allowing them fo prac-
tice by adding an amendment to the medical practice act thai specifically aliows
physicians to delegate responsibilities to an assistant so long as he works under the
doctor's supervision and control. "This has given the innovative physician encrmous
flexibility and has allowed the assistants very quickly to do much more than any
other health professional has ever done in direct patient cave. '

Professor Sadler concluded his remarks by cbserving that “in the perspective of clin-
ical teaching, medicine has not had the problem of dealing with clinical practice

thot law seems to have because most medical faculty are, in fact, physicians, who
deal with patients day in and day out. We have had a tremendous problem, though,

in trying to determine what physicians can delegate appropriately to an assistant,

and we are in the early stages of learning what can be effectively delegated and what
cannot, "

PROFESSOR JARMEL opened his remarks by observing that if "clinical legal educa~
tion is a2 kind of infant idea in legal education, paralegal training is a prenatal idea,
and sometimes I wonder whether insemination has occurred as yet. " He noted that
there are lese than ten American law schools that have dealt with the problem in any
formal manner,

Professor Jarmel joined Dr. Sadler in noting the difference between the medical and
legal academic communities: medical faculty also practice while law professors
seldom have clients. The legal academic community is dramatically different irom
those of medicine and dentistry. There has been "an explosion of demands on our
legal system.! Decisions such as Gault and Gideon for example, "dump all sorts of
volume into the system.” Furthermore, "every time a poverty lawyer establishes

» principle, he generates an incredible number of cases.” Equally incredible is the
large number of graduates from the law schools and the resulting situation of having
to provide jobs for so many new lawyers. The Bar is concerned with an oversupply
of lawyers, and some law students are resistant to the creation of a large body of
paralegal personnel, who are looked upon as job competitors, but the new demands
on the legal system will not necessarily be met by this increase in the number of
lawyers because the system has generally been unresponsive to Jow-dollar clzims.

"4 is virtually impossible to litigate civil suits under a thousand dollars unless some-
body is willing to fund them." The use of paralegals,by reducing the cost of services,
might encourage the profession fo assume more responsibility for the local needs of
the low and middle income sectors.

"Confugion’ about paralegals. Professor Jarmel noted that "Dr. Sadler talks about
eleven kinds of paramedicals and Dr. Matkin talks about three kinds of paradentals
and we do not talk about anything., Sometimes we mean people licensed to take ap-
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peals in front of the IRS or to argue rate-setting cases in front of the ICC. And
sometimes we mean people who are not even in the junior high school brackets who
might take a low-income person by the hand and walk him intc a social security dis-
ability office and just show him where to go in order to acquire some rights he is
entitled to." He also observed that there actually are paraprofessionals in large
quantities all over our legal culture, but they have not been called "paraprofessionals, "
as such. They have been called "estate planners" and "trust officers' and "title ex-
aminers' and ‘'claims adjusters.” There are, he noted, perhaps two or three score
of such professions that function in and around the practice of law. Whether or not
the law schools take a reaily active role in training paralegals, the fact is that many
persons are already receiving some kind of paralegal education within law firms and
1o a lesser extent within continuing legal education programs within junior colleges.
The reason for this is that a need for paralegals of one kind or another does exist
and this need is being filled in one way or another so that there can be delivery of
legal services that are meaningful to the sociely at iarge,

Role of the law school, Professor Jarmel observed that law schools shouild partici-
pate in the training of paralegals but that their role, perhaps, could best be perform-
ed by planning what other educational institutions should do in this field. This would
include the four-year colleges, the two-year colleges, and the continuing legal educa-
tion institutes. The law schools could be helpful in planning the kinds of job descrip-
tions that are needed and the kinds of training programs that should be established

in these other institutions. ILaw schools, probably, could also engage in experiment-
al offerings within their own schools and could conduct experiments in integrating
and training law students to work together with paralegal trainees in school super-
vised law offices. Since paralegals "will be doing much of the dispute-resolution
work in the future, " law schools might help by training their law students how to
manage them. He concluded his remarks by observing that legal clinics should
undertake experiments in these areas with regard to "how to teach these matters

and what sort of paralegal models should be developed.

PROFESSOR OLIPHANT began his presentation by bluntly stating that 'the need for
paraprofegsionals in the legal profession has been well illustrated. I do not think
that anyone who practices law can conclude anything but that there is a serious need
for more legal services and there is a corresponding need to reduce the cost of
these legal services so that the lower-income citizens of our society can obtain
legal services at a modest cost. Only by the employment of paraprofessionals can
we somehow reach this objective. "

Problems in setting up paraprofessionals within the legal profession. There are a
number of problems regarding the establishment of paraprofessionals within the

legal profession. One such problem is the lawyer's psyche. 'We are treading on hal~
lowed ground whenever we discuss the idea of 3 paraprofessional, The idea of the
attorney-client relationship has always been held quife sacred, and it has come to

be a part of the lawyer's religion that no one can really interfere with his relation-
ship with the client." He noted that there are a number of stafutes on the hooks
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that protect lawyers from those who would engage in the unauthorized practice of law,
Lawyers have carefully cultivated the idea that they are a profession and that they
cannot be invaded by non-professionals. Another problem is to convince practicing
lawyers thai paraprofessionals can efficiently handle certain legal problems and

that the use of paraprofessionals in these areas will result in economies of opera-
tion. "if we can sell most of the legal profession on the idea that they can make
money using paraprofessionals, I do not think this last obstacle will stand very long. "
The third problem is the training of paraprofessionals. ' doubt thai we can expect
bar associations or practicing attorneys fo take the responsibility to properly pre-
pare and train paraprofessionals to work in their offices because it would not, in
their eyes, be economical.™

Goals. The goals are to educate the lawyers, in the first place, to the usefulness of
the paraprofessionals and, in the second place, to prepare a group of people o go
out into the field and work in the legal offices. The lawyer should be educated,
actually "propagandized, " to satisfy these goals by raising the issue of paraprofes-
gionals ot various lectures and discussions that he atiends at the local, state, and
national bar associations and in continuing legal education programs. He should
learn about paraprofessionals and actually work with them while he isg still a law
student so that he will have this experience before he becomes a practicing atforney.

Paralegal program at the University of Minnesota. At the General College, a pro-
gram has been established to train three kinds .of legal paraprofessionals --legal
secretaries, legal assistants, and legal administrators. A legal secretary goes
to the General College for a year, where she takes about forty-five credits of
course work. Upon satisfactory completion of her course work, she is certified
as a legal secretary and is ready for employment, The legal assistant goes for
two years and takes spproximately ninety credits of work divided into one-third
technical types of training and two-thirds devoted to supportive types of courses.
At the end of the two-year period, he receives an Associate in Axts degree and is
certified ag a legal assistant. He has the option to continue for two more years
and receive a Bachelor of Arts degree and be certified as a legal administrater.
The program began in January, 1972, and though it is teo soon to make an evalua-
ion, the program seems to be going rather well,

Field work. Plans are under way to have the student paraprofessionals engage in
field work by placing a number of them in the student legal aid clinic operation.
Here, they will actually work with students in the criminal law program and in the
domestic relations program. In addition, a clinical professor from the law school
will teach the criminal law and domestic relations courses that the paraprofession-
alg will take. "We find nothing sacrosanct about limiting law professors to teach-
ing people who are law students. In fact, we think that if he is a good teacher, he
can teach anyone at any level. "

Evaluation. At the end of a couple of quarters, the program will be evaluated to

determine just what paraprofessionals have learned and how well they have per-
formed in the field. In addition, "we are going to test out the thecry of whether

324



-29-

or not it is more useful to have an individual paraprofessional train in an in-house,
closely supervised program or have him train in farmed-out fashion where you send
the paraprofessional down to a private law office and hope that through the process
of osmosis he will be trained sufficiently"

Discussion Period Comments

Training of paralegals by proprietary schools. There are a number of proprietary
schools that have programs to train legal paraprofessionals. The schools are of
varying quality with some of them turning out high-quality graduates. In addition,
specifically in California, there are unaccredited law schools that offer legal
paraprofessional courses.

The ABA and the AALS and the training of paralegals, The activities of both orga -
nizations regarding legal paraprofessional training, as one conferee stated, "is in-
its infancy. " It was pointed out, however, that an ABA committee on paralegals
has been in existence for three years, and in April, 1971, issued a preliminary
draft on legal assistants. The AALS has made some studies of legal paraprofes-
sional work and is about to appoint an operating standing committee. In addition,
an AALS committee has been operating for about a year, and, together with the
ABA committee, recently held a conference in Denver. The proceedings of the
Denver conference were published by the ABA.

Law students and paraprofessionals. Law students do, indeed, seem to be con-
cerned about the large number of graduates entering the legal profession and their
relationship to the developing paraprofessional movement. How will the present
law student view paralegals, say, ten or fifteen years from now when he is "at

the height of his professional career?" Not a real concern, one conferee said.
""Our concern is not basically that of securing positions for lawyers. I do not think
that this is fair to society. If we can train a group of people who can function at
the same level that lawyers are functioning now at a reduced price, I think we ought
to do that. We ought not let the economic factors influence us so much. ! Another
conferee said that this may be so but since the setting up of law schools can be --
and has been -- "on the cheap, " in comparison to setting up medical schools, there
is a very large and increasing number of lawyers. A large number of legal para-
professionsals will threaten the employment of qualified lawyers. 'It is going to
be something of a tragedy if we cannot effectively use the law school graduates at

a decent level when they come out. "

Sexism and racism in the training of legal paraprofessionals. First warning: Don't
allow sexism to develop in the training of paralegals! This has happened in the
training of nurses in the medical profession, where nurses have twice the training
but earn half as much as the physician assistant. Second warning: Don't provide
legal services to the poor and the black by the use of less than lawyers! Question:
"Are you going to shuttle poor people and black people into our profession as para-
legals rather than call them 'professionals'? I think we have fo be very concerned
about that. "
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Experiences abroad with paraprofessionals. A couple of analogies between the
United States and foreign countries were attempted -- one in a developing country
(Tanzania) and one in a developed country (England), In 1962, in Tanzania --

then known as Tanganyika -- there was no medical school and few practicing
physiclans., It was decided to have a program of training medical assistants rath-
er than training full-fledged doctors. These people were supposed to go up-country
after their training and give medical service to the people. It didn't work that way.
These persons in the program who were any good wanted to be doctors and insisted
on ''the real thing.' Consequently, "within no time the scheol of medical assistants
became the medical school and now most of the people who began in 1962 to be
trained as medical assistants in Dar es Salaam, are, in fact, in Minnesota at the
Mayo Clinic doing something or other.’" In England, there are roughly 25,000
lawyers and 70,000 legal paraprofessionals if one includes the so-called managing
clerks. '""These people do most of the work in most of the law offices, and they do
it with congiderable competence. They are entirely trained in the office. Many of
them know as much law in certain areas and, perhaps more than the so-called
principals for whom they work. I think that by looking at this situation one can
see some of the dangers. Unless you have an escape valve so that these people
can become full lawyers, it can be a very undemocratic system. Another thing is
that it algo builds in the status quo. Efforts at law reform are frustrated because
of a supply of underpaid paraprofessionals. "

Paraprofessionals who would be lawyers. There have been a number of examples
demonstrating the fact that paraprofessionals are not content to remain "paras?;
they want to be "pros.' At Denver, for instance, a few years ago a group of para-
professionals were trained at the law school and were established in a resident
information center. "They promptly set themselves up in law offices, issued law
cards, and began acting ag if they were lawyers. It is a very, very tough kind of
problem. "

Will paralegals lower cost of legal services? With an increase of legal parapro-
fessionals, legal costs will not necessarily become lower. Fees are set by the
practitioner. '"'When we are in a market of no price competition as we are in law
and medicine and dentistry, the use of the paraprofessional will not be to go and
say, 'We form corporations for $10 less than the other fellow.' Paraprofessionals
will be used to enhance the professional income. " Comment on this comment by
another conferee: 'I think you touched on a very sensitive issue of professional
ethics.... I donotthink we cught to get into the training of paralegals merely as
another way of funding some dollars for the private bar."

Legal tasks of paraprofessionals. It is anticipated that legal paraprofessionals,
for example, now being trained at the University of Minnesota, armong other tagks,
will prepare complaints for a prosecutor's office, prepare search warrants, inter-
view people who are seeking complaints in a prosecutor's office, prepare prelim-
inary motions for suppression of evidence, do various kinds of investigation and
research, probate sstates, prepare interrogatories and initially prepare diagrams
of accidents in personal injury cases,
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Professional responsibility and paraprofessionals. Professional responsibility
musgt be a paramount concern. The function of CLEPR, for example, is "notf to
supply paraprofessionals for the Wall Street firms and the hig firms of this country.
I think it is with the overcrowded, understaffed legal service projects throughout
the country, the poverty programs, where a good deal of the clinical work is taking
place, that paraprofessionals can perform the best services for society. "

Panelists' Closing Comments

Dr. Matkin observed that dental paraprofessionals have lowered the cost of dental
service by relieving the dentist of routine tasks that can be handled less expensively
by a dental assistant. The training of dental paraprofessionals is being done to a
large extent in community colieges, junior colleges, and technical institutes.

Professor Sadler commented that perhaps the law profession should rethink whether
it wants to double the output of lawyers. ""Should people who are doing a iot of what
lawyers have traditionally done be educated as lawyers ? Certainly, in medicine,
we are asking ourselves that question. We are wondering whether much of what

is done by a specialty in fhe practice of medicine with an input of a marvelous
liberal arts education, four years of medical school, an internship, and four years
of specialty training is really efficient and economical from a social policy point of
view and is a wise thing to do and continue tc do in this country. "

Professor Jarmel noted that the ultimate responsibility of the entire profession and
the law schools, in particular, is how one delivers decent legal services tc a whole
culture. This requires, among other things, defining the job descriptions for law-
yers, what it is they do and what are the special things that make lawyers function.
"Can certain legal tasks be done by other people and what kinds of other people can
do it and what sort of training do they need? Do we really have far too many overly
educated people in law schocls being too elegantly trained for the kinds of things our
culture will be expecting of them ? I think these are the gut of the matter. I do not
know how we crack it, but that is where we have to spend our energies in the next
decade. "'

Professor Oliphant stated in closing: 'T think the questions that have been raised
are important, and they have not been answered. I guess from our point of view
we are going forward in an organized fashion and with the smallest experimental
model and, hopefully, we will be able to contribute some sort of answer to some
of the questions that were asked this morning. "
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DEVELOPMENTS ABROAD IN CLINICAL TRAINING

Panel Presentations
Pregidiig: William Pincus, President, CLEPR

Panelists: John Cratsley, Teaching Fellow, Harvard Law School; Barry Metzger, Staff,
International Legal Center; Robert Stevens, Professor,Yale Law School.

MR. PINCUS observed that clinical legal education is taking place in a number of foreign
countries and that in the brief session that was to follow the panelists would describe
their experiences with clinical training abroad.

MR. METZGER began his remarks by noting a rapid growth in clinical training in a num-
ber of foreign countries. He then said that he had been a representative of the Inter-
national Legal Center in Ceylon, where a clinical education program had been inaugurated
in 1968 at the Law College in Colombo. Thirty-five students participated in 1970 and
seventy students in 1871, The students did not work in actual courtroom cases because
of the nature of law practice in Ceylon but centered their activity on giving legal aid to
underprivileged persons under the supervision of solicitors to whom they were assigned.
Occasional seminars were held where, under the guidance of the law faculty, they dis-
cussed the cases upon which they had worked.

At the Catholic University, in Chile, under a grant from the Ford Foundation, the Inter-
national Legal Center administered a clinical education program in which students pro-
vided legal services {o the inhabitants of slum areas of Santiago. In many respects, the
cases that were handled resembled those of a typical legal aid poverty program in the
United States. In the beginning of the program, the students participated in test-case
litigation. However, this did not prove to be satisfactory and their activities then were
centered on preventive law. This consisted of various programs, including the issuance
of newsletters and the production of television programs. Mr. Metzger observed that the
rationale for clinical education appeared tc be even more valid here, and in other areas
abroad, than in the United States. One of the reasons for this is that most law graduates
go into individual practice rather than into large, structured law offices, where a young
lawyer would receive some case supervision by an older practitioner. As a result, the
students feel that clinical legal education is vital to their future because of their faculty
supervised field experience. The value of the program was not only that it increased

the students’ sense of professional responsibility but that it also drew a number of mem-~
bers of the law faculty into the field of clinical education.

Mr. Metzger concluded his remarks by hoping that there would be greater cooperation
between the International Legal Center and CLEPR in overseas programs, especially in
the areas of increasing the quality of clinical work and the integration of clinical educa-
tion into the regular curriculum of the law schools.

MR. CRATSLEY observed that, with funds provided by a CLEPR grant, he had attended

a conference of law schools in Singapore. His aim was to present to the conference
delegates a picture of clinical legal experience in the United States and particularly at
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Harvard. 'Idiscovered, however, that I probably learned more from the delegates about
Asian law students than the delegates learned from me about American law students. "
The Asian law students were definitely interested in some form of clinical education
though their interest varied from data gathering (Australia) to developing indigenous law
systems for indigenous people (Papua). If there was one overriding concern, it was that
the apprentice system in law needed a complete overhauling.

The Asian law students seemed to be most anxious for financial success, and this limited
their interest in clinical education, expecially their perspective on a long-range clinical
commitment. Many of the students, especially those from the higher social strata, found
it difficult to bridge the gap between their social status and the low status of the poverty-
stricken clients in the clinic.

The faculty appeared to have a great deal of hesitancy to engage in practical law experi-
ence and preferred to concentrate their efforts on classroom teaching. A large number
of them also resisted clinical education because they believed that the system of clerk-
ship adequately handled the field experience situation.

Mr. Cratsley observed that there were several types of endeavors that could further ad-
vance clinical legal education in the Asian area; namely, supervised student work in law
offices during the summer recess; research work in low-income areas; an emphasis on
indigenous legal assistance; and the replacement of apprenticeship with skills courses.

He ended his remarks by noting that, in general, clinical legal education in the Asian
countries was still in a very elementary stage.

PROFESSOR STEVENS, who has been engaged in a survey of legal institutions in devel-
oping societies, opened his presentation by saying that before World War I there was a
great deal of skepticism abroad about American legal education. This attitude changed
after World War II when it became evident that there was a good deal of value in the Amer-
ican system of case-method training. He observed that there was value in the apprentice-
ship system if it is well done and that this, too, can be a valid method of legal education.

The role of the lawyer is different abroad than it is in the United States. In general, law
plays a much narrower role in European society as well as in the less-developed countries
of the world than it does in this country. Thus, it is necessary to develop legal educa-
tion programs that are in step with this different situation. In many countries of Africa,
for instance, there is a reluctance in having judges and courts decide social issues.

Other factors exist which suggest that great caution be used in exporting U, S. methods of
legal training: a major role of law schools abroad is to produce public adminjstrators as
well as lawyers; there is reluctance in less-developed countries to commit limited re-
sources to law schools when scientific training is so immediately important to the economy.

Professor Stevens mentioned two countries that have or have had clinical education pro-
grams. Zambia, for example, has a clinical education program in which some students
are agsigned to the prosecutor's office and others are assigned to lega! aid. There is

not much supervision, he noted, although it is greatly needed. Tn Korea, it is necessary
to keep in mind that, according to the Confucian concept, law is a repressive phenomenon.
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Here, there had been a legal aid program at the University's law schod.l., but it has since
been abolisghed. '

In conclugion, Professor Stevens observed that it was not only the philosophical concepts
but the political set up of countries abroad - Tanzania, for instance, is a socialist so-

ciety ~ that have to be considered in the establishment of clinical education programs.

Discusgsion Period Commenis

International Legal Aid Society. This organization is doing work abroad in clinical edu-
cation and will have a growing role to play in this field in the future.

Relationship of Bar and law schools. In the United States, there is a direct relationship
between the status of an independent Bar and education. This is not necessarily so in
some countries abroad where the Bar as an independent body has no real stature. It
may be necessary to push for an elevation of status for the Bar in order to facilitate
clinical legal education abroad.

Interest in clinical education. From the number of inquiries from abroad on clinical
education that have been received by CLEPR, there appears to be a good deal of interest
in this aspect of legal education in many countries.

India and Pakistan. There is practically no legal aid in the civil side in either India or
Pakistan. In all of India, for example, there are only three or four small volunteer
groups offering legal aid. '

Canada, Mexico, Puerto Rico. Some clinical education work is being done in Canada,
particularly by York University. The conferees had no knowledge of clinical work in
Mexico. In Puerto Rico, the law school of the University has had a flourishing legal aid
program for a long time. Under a 1970 CLEPR grant, two faculty members supervised
an expanded clinical program that includes student representation of both juvenile and .
adult prison inmates.

Resistance to legal aid programs, There is strong resistance on the part of some foreign
students to the establishment of legal aid programs. This is true, for instance, in
Ethiopia, where the students have been antagonistic to such programs. Here, and in
other developing countries, activist students view legal aid as a 'band-aid operation

that retards the revolution.' Another factor is that in many foreign countries there is

an overriding emphasis on grades and, thus, students are not willing to spend time in
clinics but would rather devote their time to getting high grades in examinations in their
academic course work.

330



SUUBIL -
U] SISILITY, JS,

280 Park Avenue e New York, N.Y, 10017 e Pheone (212) 697-6800

Vol. V, No. 4, December 1972
(Part I)

ARGERSINGER v. HAMLIN: THE CHALLENGE TO THE LAW SCHOOLS (1)

'"We hold, therefore, that absent a knowing and intelligent
waiver, no person may be imprisoned for any offense,
whether classified as petty, misdemeanor, or felony,
unless he was represented by counsel at his trial, "
Douglas, J., at page 87, 407 U.S. 25 (1972)

"... I'think it plain that law students can be expected to
make a significant contribution, quantitatively and quali-
tatively, to the representation of the poor in many areas,
including cases reached by today's decision. "

Brennan, J., concurring at page 41, 407 U.S. 25 (1972)

The Welcoming Remarks of CLEPR's President

In his welcoming remarks at the Argersinger conference, co-sponsored by the Council on
Legal Education for Professional Responsibility, Inc. and the Law Enforcement Assist~
ance Administration, held at the New York City Bar Association on September 21-22, 1972
President William Pincus of CLEPR analyzed the challenge to the law schools in three
aspects: "moral, professional and educational. " In reviewing the moral challenge, he felt
that because it has taken the Supreme Court of the United States almost 40 years to decide
that no person may be imprisoned for any offense unless counsel was present at trial,
absent a knowing and intelligent waiver, something must be wrong in our system of govern-
ment to which attention has not been given for such a long period of time. Because the
criminal justice process is still the stepchild of our society, those assembled at the con-
ference should be conscious of the fact that there is a moral challenge here. Concerning

¥

(I} Our Newsletter was prepared by William W. Greenhalgh, Assistant Dean, Georgetown
Univergity Law Center. It summarizes the proceedings of the meeting described.
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the challenge as profeasionals, using the quotation, 'If you are not part of the answer, you
muet be part of the problem, ' there is a special obligation of lawyers and educators to
become involved. Although clinical legal education has helped to overcome the lack of
attention to criminal justice, there is a great deal more to be done, Professional schools
as distinguished from schools of general education should teach students to be professional,
because lawyers up to now certainly have not been part of the answer,

With regard to the educational segment, Mr. Pincus believed that Argersinger should
prompt the conferees to take a look at the opportunity to add to the professional curriculum
in the law school another aspect--the education of the total professional. He hoped that
"through clinical legal education horizons of professional education in the law schools will
widen, broaden, and deepen and that we will learn how to teach and assess the performance
of people. " Those involved should tackle the troublesome political and financial situations
underlying the duality of clinical and academic education. Budget and resources are nec-
essary to support both., CLEPR, he stated, recently awarded a grant to Columbia Univer-
sity Law Schooi to be headed by Peter Swords, formerly of CLEPR and presently the new
Assistant Dean, to study the economics of legal education. "This will help the law schools
not only to face up to these fundamental problems but also to come up with answers and let
developments in both clinical and academic legal education move forward to preductive
ends, "

Professor Allison's Keynote Address

The first speaker at the conference was Professor Junius Allison, Director of Clinical
Legal Education at Vanderbilt University in Nashville, Tennessee, whose topic was "The
Implication of Argersinger for the Law Schools--An Overview.'" He posed five questions
concerning the new and vigorous push the law schools had received by virtue of the United
States Supreme Court's decision: demand for manpower, effective assistance of counsel,
prosecutorial requirements, implemental litigation, misdemeanor volume. First, the law
students' services are needed and legal clinics are recognized as a rich resource for pro-
viding representation to sugment the assistance given by public defenders and the private
bar. Secondly, claims of ineffective agsistance of counsel may be raised when the law
student is not actually supervised in court by a member of the bar. Waiver of counsel in
favor of the law student may help, but student practice rules may have to be amended to
assure presence in court at all times of the supervisory lawyer. Thirdly, inasmuch as no
pberson may be imprisoned for any offense unless counsel is present, absent a knowing and
intelligent waiver, Argersinger by necessily requires a greater prosecutorial input in
order to balance the adversary process. Fourth, additionsl litigation at the Argersinger
ievel probably will be necessary for the full implementation of the constitutional right to
counsel as infended by the decision--such as, invocation of Federal jurisdiction, manda~
mus, habeas corpus, and contempt procedures. Lastly, the volume of misdemeanors
must not prevent the law schocls from selecting a variety of legal issues in order to diver-
sify the activities of clinically related teaching and training, The heavy responsibility of
providing all or a substantial part of legal aid to the poor should not fall upon law students.
Such attempts would jeopardize the whole clinical program and would give the community
an excuse to evade its duty to establish the needed service. In closing, Professor Allison
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suggested that Argersingermay affect other areas of the criminal justice process such as,
police practices, court structures, legal profession, prosecutor and defense services,
corrections, and ultimately decriminalization.

In commenting upon Professor Allison's remarks, Mr. Pincus felt that although student
practice rules start out with an expression of interest in providing legal services and con-
comitant participation by law students, the legal profession, the law schools, and govern—
ment have not paid sufficient ait enfion to providing legal services for everybody under a
comprehensive national system. He believed that again the law schools by participation in
clinical work can highlight not only the lack of such a legal service system, but also that
kind of legal service system the country ought to have for everybody. Questions posed
from the audience indicated concern over the following: The supervisory attorney in the
courtroom providing more service than training; law students' other academic obligations
as opposed to their professional responsibility in court; ineffective assistance of counsel
concerns even under atforney supervision; volume of misdemeanor cases, aspecially in
juvenile courts, and resistance by state supreme courts to promulgation of viable student
practice rules as well as overcoming opposition by bar associations.

Dean Spring on Law School Training Responsibilities

The next speaker was Dean Raymond L. Spring of Washburn University School of Law in
Topeka, Kansas, who talked on "The Responsibility of Law Schools for Training Student
Counsel." He perceived that the topic was subject to three interpretations: (1) do the law
schools have a responsibility to provide counsel to meet the demand for counsel under
Argersinger; (2) what is the responsibility of law schools for providing training for persons
who are acting as student counsel; (3) what is the responsibility of the law schools in per-
forming their own obligation of {raining students to become counsel as their ultimate
obligation as lawyers. In answer to his first interpretation, Dean Spring felt that the law
schools have a responsibility through their clinics to meet some of the demands that
Argersinger has thrust upon them. The law school must try to produce someone who is
knowledgeable in the law and skilled in the application thereof, But this must be realis~
tically consistent with the demography of providing legal service in their community, and
the states should not be dissuaded from entering the area of furnishing such defense
services.

With regard to his second proposition, Dean Spring outlined his law school's clinical
concept for so providing training to those who act as student counsel. He felt that the
clinical program must be integrated into the regular academic curriculum. Faculty
members, other than the clincians, from time to time, agsist at his law school in super -
vision as well as serve on the clinic committee of the law school. Washburn has a clinical
semester incorporating a series of seminars such as interviewing techniques, evidentiary
presentation af trial, the jury trial, plea bargaining, ethics, and office management,
Clinical students are permitted to take one outside course; yet all seminars are given at
such times not to detract from the times the courts are in session. Two thirds of the
cases handled by the clinic are criminal, th other third civil. They cooperate with the
Legal Aid Society of Topeka on potential conflict of interest cases, which does represent a
fair number of appointments. The clinic on the criminal side is multi-disciplinary-
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prosecution as well ag defense. The prosscution students are assigned to the local County
Attorney's Office. Washburn also has a joint prosecution program with the University of
Kansag Law School, which they both operate statewide during the summer. Student
Directors under the Clinical Director agsist him in docket control, assignment of cages
and conference scheduling for the 24 member student clinic. Dean Spring reflecied that
pessibly graduate assistance could be exploved in this supervigsory area. Second year
students perform clerical duties so that there is continuity for the third year when they
are eligible to go to court., As to his third question, Dean Spring felt that he had basically
answered it with his recitation of Washburn's clinical semester.

Questions put by the conferees to Dean Spring ran the gamut as follows: Urban-rural
mal-location of law schools with clinical programs and possible exchange of law students

- into a clinical semester (i.e. University of Michigan at Ann Arbor and Wayne State Uni-
versity at Detroit); evaluation of in-house as opposed to out-house clinical programs and
the concomitant problems of academic component, supervision, and proximity to the law
school; and the continuity of service aspect after a fifth or sixth semester clinical program.

Clinic Financing: University, Private and Public

After a fascinating talk during Iuncheon at the Century Club by Professor Bruce Rogow,
who represented Jon Argersinger (pronounced with a soft g), both in the Supreme Couxrt

of Florida and the United States Supreme Court, Dean Robert McKay of New York Univer-
sity Law School, opened the afternoon session, which dealt with "The Financing of Crim-
inal Justice Clinics. " '"The name of the game in the American courtroom is justice and

if the best training for the practice of the profession in that sense ig in fact clinical train-
ing, then we have no excuse but to provide it, " he said. Hs felt that this was especially
true at this particular time inasmuch as law schools have never been more prosperous.

In tracing generally the cost of clinical legal education at his law school, Dean McKay then
related the operation of his criminal lIaw clinic and its 40 student membership. He has one
member of the faculty of professorial rank who devotes half hig time to clinic and four
full-time clinical instructors, two of whom are not on his payroll. They are paid by the
Legal Aid Society of New York., This arrangement is mutually beneficial to both institu-
tions. Also, another area of budgetary cooperation eventuates because of NYU's clinical
involvement in municipal activities. 'They are using city space, furniture, telephone
lines, and sometimes secretarial services, which thereby reduce the law school's expenses
to a considerable extent. He then briefly turned to three problems that have arisen with
the operation of his criminal law clinic: (1) sensitivity to the status of clinical personnel;
(2) limitation of number of hours for work for students outside their full-time academic
program; and (3) the recently-amended rule of the New York Court of Appeals prohibiting
more than 12 clinical semester hours towards the 80 hour semester hour requirement,
which affects all students wishing to take the New York State Bar.

Follewing Dean McKay, Peter Swords, Assistant Dean at Columbia University Law School
and former Program Officer at CLEPR, briefly outlined the pressnt posture of private
financing for clinical programs in the nation's law schools. Seed money, such as CLEPR
has provided, is fundamental and therefore upon expiration of such grant funds other sources
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must be found. Secondly, private foundations respond to universities, perhaps their pri-
mary constituents. Lawyers in droves sit as trustees on foundation boards. Law school
deans should inform their alumni this is the kind of thing they want. This should be enorm-
ously effective. Finally, the foundation would have to be taught that the great bulk of the
criminal justice crisis involves the misdemeanor courts, Changes in these courts are
required and this involves institutional building for which up front money is desperately
needed to fund new experiments.

The next speaker was Richard W. Velde, Associate Director Law Enforcement Agsistance
Administration of the United States Department of Justice, who gave an over-view of fed-
eral financing in the wake of Argersinger. As to the availability of LEAA funds to assist
law schools in setting up clinical educational programs or helping them to provide assigned
counsel for defendants in misdemeanor cases, Mr. Velde outlined two possible areas of
funding. At the national level, LEAA had already awarded a $290, 000 grant to CLEPR

to support pilot projects in 11 law schools for prosecutorial clinical training. He felt

that such pilot projects could be funded out of LEAA discretionary funds but stated that on
a national level LEAA did not have funds fo support an operational program in every state
or every interested law school. He indicated that state planning agencies under LEAA
because of their block grants would be a possible source for funding operational programs
in the law schools.

On Friday morning, Mr. Richard C. Wertz, Executive Director, Maryland Governor's
Commission on Law Enforcement and the Administration of Justice (State Planning Agency
under LEAA) picked up where Mr. Velde left off and gave the conference insight into both
the planning process of a state planning agency as well as the action programming as
mandated by the Safe Streets Act. He warned that law schools must become involved
early in the state planning agency process: they must address themselves to the up-dating
of the annual comprehensive plan as required by the Safe Streets Act; they must participate
in defining the ideal system for their state's criminal justice process; they must further
help to identify specific five year improvement objectives. Only after these planning
phases have been undergone the actual business of accepting action program applications
take place. By proper early planning of the identification of the need for third vear law
students as interns in both the prosecutors' offices and the newly-created public defender
offices, Argersinger did not have the effect in Maryland that it did in other states. The
Governor's Commisgion had monies budgeted and was able to respond to the decision.
More specifically, the Governor's Commigsion has already funded two clinical programs
in the Maryland suburbs--one to Georgetown University Law Center and the other to
American University Law School. Also in the process of negotiation for similar clinical
programs are the University of Maryland and the University of Baltimore Law School,
which will service the Greater Baltimore Metropolitan area. He felt that the clinical pro-
grams should be multi-disciplinary (prosecution-defense) in approach, should share
resources, training, personnel and should coordinate all their activities. Both Georgetown
and American have to develop an evaluation component as a condition to their grant, which
will be especially critical to the determination of their effectiveness in the prosecutor and
public defender offices in both Montgomery and Prince Georges County, Maryland.

Questions relative to financing reflected the following areas of concern: perennial non-
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funding of Title XI of the Higher Education Act ($75, 000 per law school for clinical legal
education); hard-cash match (10% of total project cost) requirement (effective fiscal

1973) from sub-grantees (law schools) of either state or local units of government; use

of a Council of Governments (regional planning agency) as a financial administrator and
accountant where more than one law school is a sub-grantee of a local unit of government;
pros and cons of the use of graduate fellows (39, 000 per year for LL. M. in Trial Advocacy
at Georgetown Law Center) as supervisory attorneys; possible use of Law Enforcement
Education Program (LEEP) as a source of financial aid fo law students working in courts
and court-related areas; contemplation of a student credit interchange between LEAA state
planning agencies where a law school in one state has a criminal justice clinic and another
does not; and law school representation on both the state planning agency as well as the
regional planning board level.

Representative Criminal Justice Clinics

Following the session on financing, the next panel discussion concerned itself with Student
Counsel in Criminal Justice Clinics. Representative of a medium sized jurisdiction of
approximately 100, 000 population, Professor James R. Pierce, Director of Clinical
Education, University of Florida Law School at Gainesville, presented members of his
multi-disciplinary program as the first panel. Richard (Buzzy) Greean, Jr., former

Publ ic Defender for the Florida Eighth Circuit and recenily elected Circuit Judge to the
same circuit, led off the discussion. He first traced the tortuous history of the part-time
public defender system (1963) and the use of law students on their own time for no credit
through the award of a grant from the National Defender Project of the National Legal Aid
and Defender Association in 1965 for three projects--gtudent intern, release on recogniz-
ance, and experimental misdemeanor counsel, He then related the ultimate development
of a legal aid clinic culminating in Jim Pierce's appointment to the faculty as supervisor.
Judge Green next outlined defender trzining in the clinic. The students (12-15 per quarter)
are assigned to an assistant public defender as well as supervised by a faculty member.
They remain in the public defender's office for two quarters and sometimes volunteer for

a third. Some 400 lawyers preseﬁtly practicing in Florida were at one time in this clinical
program. Thus, the program has had a considerable influence on the administration of
criminal justice.

Professor Stephan Mickle then related his experiences with interns doing defender work in
the Municipal Court, The intern conducts the initial investigation, interviews the witnesses,
and presents an ipitial report, spelling out the theory of the case, defenses that should be
raiged, and outlinés all the legal issues involved therein. The supervisor, Professor
Mickle, is present in court, but the intern for the most part tries the whole case. The
action is faster; jury trials can be had; and the students get more cases to try than their
felony colleagues.

The next speaker introduced by Professor Pierce, who ouilined the history of a CLEPR
grant for a prosecutor intership program to complement the defense side, was Professor
Gerald T. Bennett, supervisor for the prosecutor project at the Law Schocl. Approximately
the same number of studenis are invelved for 2 quarters and sometimes they voluntear for
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a third at no additional course credit. They are assigned to both the State's Attorney's
Office in the Circuit Court and the County Solicitor in the Court of Record. Inasmuch as
the students can try cases without courtroom supervision, they more often try cases by
themselves. The academic component consists of an advocacy seminar taught along with
a trial evidence course for 2 hours a quarter. Professor Bennett supervises this phase
not only as a faculty member but also as an Assistant State's Attorney. The students work
up the cases by completing an investigation report, drawing up a legal evaluation of the case
and presenting an initial report. At this point the Assistant State's Attorney takes over
prosecutorial responsibility. Professor Bennett is available on a consulting basis.
Coupled with the individual supervision, weekly staff conferences are held to iron out any
problems. Potential conflicts of interest between the defense and prosecution interns are
held at a minimum since the operation of the multi-disciplinary program remains com-
pletely separate under different faculty supexrvisors.

To explain the prosecution phase in greater detail, Professor Bennett called upon Mr. Stan
Morris, Assistant State's Attorney for the Eighth Judicial Circuit, a former student in the
clinic himself. He emphasized the ethical congiderations of the confidentiality of the State's
files, the use of the initial report, and the gradual transformation of assisting in the trial
of a case to ultimately trying a case in the second quarter of the clinic.

Before Professor Pierce finished with his panel, he described an award of $67, 000 by the
State Planning Agency of Florida under LEAA to construct a clinical program at the law
school to induce the talent trained in the clinical programs to remain in the criminal
justice system. DPart of the grant goes toward a program of scholarship and to students
participating in the clinic. The crux of the award, however, is the development of multi-
disciplinary post-graduate internships. Interns are paid about $150 a week to serve for
six months and are assigned either to the State's Attorney's, County Solicitor's and/or
Public Defender's Office. They, therefore, not only continue their training, but also act
as an intermediate level of supervision between the professorial personnel in the law
school and the professional staff in the various offices.

The next speaker was William W, Greenhalgh, Agsistant Dean at Georgetown University
Law Center in Washington, D.C., who related the operation of the Law Center's Criminal
Justice Clinic. Suggesting the unique nature of the clinic, because it operates on a met-
ropolitan inter-state basis under two different student practice rules (D.C. ~- misdemean-
ors; Maryland--felony), he traced the historical merger of Professor Bowman's Crim-
inal Practice Seminar and his Prisoner's Counseling Project ( both funded by CLEPR)
into the clinic. As is presently constituted the clinic operates thusly: approximately 50
third-year students are assigned either to a prosecutor's office or are individually super-
vised by an experienced defense supervisor paid out of LEAA funds. The D.C. Division
consists of about 34 students; half are assigned to the various divisions of the U. S.
Attorney's Office, which prosecutes not only all federal crimes but also all felony viola~
tions and substantially all misdemeanor offenses under the D.C. Criminal Code; the
other half are appointed to represent misdemeanor indigents in the Superior Court of the
District of Columbia (population 800, 000), The Maryland Division consists of 16 students,
four of whom are assigned to the State's Attorney's Office in both Prince Georges
(population 700, 000) and Montgomery County (population 550, 000) and eight of whom work
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with the Public Defender's Office in the same two counties. All students in the D, C,
division participate in the corrections component consisting of investigation and research
of post-conviction problems at the Lorton Reformatory Complex of the . C. Department
of Corrections., Under a consent decree ordered by U.S. District Judge Williamn B. Bryant
they algso represent inmates in disciplinary hearings at both the D. C. Jail and the Women's
Detention Center. The D.C. students also, under a recently promulgated student practice
rule, represent violators charged with parole revocations before the D.C. Board of Parole.

The academic component consists of two sections of a formal seminar (2 hours a week)
covering applicable substantive, evidentiary, and procedural law, and an informal seminar
(2 hours) critiquing the students involved either in court or in mock trial sessions. The
faculty/student ratio is as follows: an Agsociate Dean (on occagion), two full-time, ex-
perienced, litigator-faculty members (50% of their time), an adjunct litigator-professor
(4 hours a week); two experienced, defense-supervisors (one for D.C. and one for Mary-
land), and a graduaie second year Legal Intern (Pretfyman Fellow). The Criminal Jus-
tice Coordinating Board (State Planning Agency under LEAA for the District of Columbia)
funded the D.C. division in the amount of $75, 000; the Governor's Commission on Law
Enforcement and the Administration of Justice awarded the Maryland division a grant of
$33, 000,

At the conclusion of Dean Greenhalgh's remarks, the Honorable Alfred Burka, Associate
Judge of the Superior Court of the District of Columbia, was called upon to relate the at-
titude of judges toward student practice based upon his experience as Chairman, Student
Practice Rule Subcommittee, Rules Commitiee of the Board of Judges of the D. . Supe-~
rior Court. Their first reaction, according to Judge Burka, is '"What's in it for the
Court?" To answer this, you ask the judge what the problems are in his court and then
show him how law students will help resolve them. Secondly, you call to the court's
attention that where law students have been admitted to practice, efficiency in that juris-
diction has been increased, simply because the court no longer has te become advocate
for the defendant because of his lawyer's inability fo so perform. Thirdly, the court's
calendar, because of this efficiency, is much more under conirol - law students common-
ly do a better job than appointed attorneys in pretrial proceedings and this promotes
greater control, Fourthly, the court's budget does not have to be used for fees for ap-
pointed counsel and this produces a financial saving as well as increased service to the
court. Lastly, tell the court that you are building up a corps of local attorneys who will
be not only interested but knowledgeable in criminal law, Judge Green also made this
point in his earlier remarks.

Judge Burka indicated that judges have considerable fears relative to student practice.
First of all, they all wanted to know who was going to supervise the law student. This
person must be experienced and non-disruptive. Secondly, since some law schools do not
requirve Evidence, the fear that this is no longer necessary may be overcome by making
it mandatory for those in a clinical legal program, Thirdly, the fear of loss of income

to local criminal lawyers can be overcome by appointing the besf of the practicing bar to
be compensated under the Criminal Justice Act to supplement the law school's supervis-
ing attorney. Lastly, the fear that every appointment to a law student will result in a
jury trial demand can be overcome by demonstrating to the judges that law students not
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only do not file useless motions, are not intimidated by their clients, and do not antago-
nize the court, but also, when in the best interests of their clients, can engage in plea
bargaining. As he closed his remarks, Judge Burka opined that a campaign to convert
the judges must be pitched on the practical aspects as well as assistance to the court.

The final panelist was Professor Robert E. Oliphant, Clinical Professor of Law at the
University of Minnegota Law School and Director of its Clinic. Appearing with him was
the Honorable Susanne C. Sedgwick, Associate Judge of the Municipal Court, Hennepin
County, Minnesota. In December 1967 the Minnesota Supreme Court implemented Gideon
by requiring the appointment of counsel in all misdemeanor cases. In early 1968 attempts
were made to implement the decision affecting Hennepin County with 1,500, 000 population.
First they tried part-time public defenders; then they tried a student misdemeanor pro-
gram on a placement basis with the part-time defenders in supervisory capacity. In

July 1968, in an effort to overcome deficiencies that were coming to light, a bright,
knowledgeable, full-time public defender was hired. At the same time the student pro-
gram was substantially revamped; the interview component was increased; Professor Ol-
iphant took over the supervision of the students at the arraignment stage for closer work
with them; trial briefs were demanded; a handbook for both students and the practicing bar
was prepared for use in the defense and prosecution of misdemeanor cases; senior stu-
dents were brought in to handle administrative duties. At present there are four full-
time attorneys in the Public Defender program supervising approximately 45 students a
quarter. Three capable attorneys are recruited for one year and help the law school ad-~
minister the internal operation of the program. Cage files are selected weekly from the
Public Defender Office, which is part of the Clinic. Thus there is selectivity. ‘The bene-
fits to the Office are an up-to-date library, student investigators, preparation of pre-
trial motions, office space and equipment, and some secretarial assistance. The bene-
fits to the law school are obvious.

In commenting on the Minnesota Clinic Judge Sedgwick gave a view from the other side of
the bench. Her first observation was that students render superior representation. In
addressing herself te the issue as to why the need for students when a public defender is
available, her answer was simple - quantity as well as quality of student representation.
Her case in point was the ability of four law students to sort by initial interview financial
eligibility for public defender representation at the arraighment stage. Two areas of con-
cern she expressed were that law schools academically do not devote enough time to the
sentencing process and its ethical importance to the court. Alternatives to incarceration
are becoming more readily available and law professors should train their students to take
advantage of them. Secondly, she agreed with Judge Burka that certain prerequisites,
such as courses on evidence and advocacy skills, should have been successfully completed
before going into court. All in all, she thought that students provided competent represent-
ation and were going into practice with an ever increasing awareness of what the prob-
lems were in a particular court.

Need for Student Counsel

The first speaker after luncheon for the Friday session was Norman Lefstein, Public
Defender for the District of Columbia. His topic was the Need for Student Counsel.
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For one daily engsged in the operation of a Public Defender Office, the issues to him were
not whether there is a need for student counsel or whether clinical programs are desir-
able but : (1) What kind of training will the law students receive; (2) what contribution will
the clinical program make towards solving problems raised by Argersinger; (3) what ideals
and/or views toward defense representation and the criminal justice system will the
students take with them from the clinical programs, Ideally, My, Lefstein would like to
see the law situdents come to his agency knowing how to prepare and try a criminal case.
This is consistent with sound educational goals and principles and requires nothing more
than teaching the law student the skills of an effective lawyer--how to assemble facts, ask
witnesses questions, and conduct negotiations. In his own office he has a 6-week training
program consisting of case reading and analysis of substantive, evidentiary and procedural
criminal law, mock hearings on video-tape and visits to correctional and other criminal
justice institutions. But his office cannot teach in 6 weeks or 6 months for that matter
what & newly appointed public defender needs to know. A vigorcus clinical experience,
however, can make thig lawyer more effective.

With regard to contributing to the problem solving by those in clinical programs, M, Lefstein
believed that such programs could make a qualitative contribution such as resisting co-
erced waivers by judges of the right to counsel. Also clinics can be at the forefront in
challenging the implications of a system whereby judges and prosecutors engage in a pre~
dicative evaluation of whether a defendant needs counsel because of the possibility of a

term of imprisonment. Aside from these legal challenges to the system, clinical pro-

grams can demonstrate proper training for public defenders as well as the private bar.

Concerning ideals and views when leaving a clinical program, Mr. Lefstein stated he would
like to see law students come to him digsatisfied with the status quo--i.e., too many indi-
gents and too few public defenders. Becsause they have learned while in a clinical program
the proper way to praciice law, they should not be content to assume inordinate case loads
Even if they do not go into public defender work, they can be spokesman for what is nec-
pssary to upgrade existing legal services. He noted that even though Argersinger has
exacerbated a pre-existing condition of too few lawyers to defend indigent misdemeanants,
it also affects the prosecution in a like manner--lack of financial resources to meet the
decision's demand. Since the Supreme Court of the United States is unlikely to lay down
rigid standards as to what constitutes ineffective agsistance of counsel, the legal profes-
sion is going to have to work on its own to improve the quality of represeuntation, and
clinical programs can play a vital role in this endsavor.

Questions from the conferees reflected the following areas of concern: Development of an
economic mechani sm to permit clinical graduates to perform national legal services;
difficuity of providing representation in rural areas and possible utilization of the clinical
gemester concept (with adequate funding) for law students to service those areas; expan-
sion of the bolding of the Argerginger decision specifically emphasizing the "no person”
due process concept to provide impetus for national legal services.

Some Cautionary Notes

The final speaker at the conference was Professor Addison M. Bowman, Co-Dirsctor of the
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Georgetown Law Center Graduate Legal Intern Program as well ag its Criminal Justice
Clinic, who spoke on the Role of Student Counsel in Criminal Cases. Being the last
speaker, he had had many good ideas about Argersinger and law student clinics, but found
that all had been prempted by previous speakers and conferees. He then contributed

what he described as "a couple of cautionary notes. ” While attempts are still being made
to overcome resistance by judges to promulgating viable student practice rules, by faculty
to obtain proper academic credit for the clinics, and by administrators to fund adequately
the academic as well as the supervisory component, suddenly Argersinger is the law of
the land. Professor Bowman, therefore, suggested that providing the solution to
Argersinger, through the law schools, is not necessarily consistent with sound educational
goals. In capturing the excitement of clinical students, caseload volume may detract from
legal education. The incompatability of the desire of clinical students to increase case-
loads and concomitant pressure from the bench to do the same results in a confrontation
with quality clinical work. Low caseloads must be maintained. Supervision, both pre-
trial and at trial, must be on an individual basis. There must be '"a sort of continual
involvement between supervisor and student' with respect to a particular case, not a
block of cases. This is vital to any clinic. 'If we want our students to go out and con-
tribute to law reform, to upgrade legal services, and ultimately upgrade the profession,
then we have an obligation to try to show them how law ought to be practiced, not how it
really is practiced."

Professor Bowman then outlined the operation of the Georgetown Law Center Criminal
Justice Clinic. Unlike the University of Florida Law School program, the prosecution and
defense meet together in both the academic seminar as well as in the critique sessions.
Since professional responsibility is taught at every stage, he believed that there was nothing
inconsistent with this merger so long as the students were tanght to understand professional
standards. The same philosophy applied in the correctional component of the program where
both prosecution and defense do prison counseling work at the Lorton Reformatory Complex,
appear before the D.C. Parole Board at revocation proceedings, and represent inmates at
the D.C. Jail and the Women's Detention Center in disciplinary hearings., This service
component seemed to him te be the clinic's greatest function, although it's not the kind of
service that perhaps the court thinks about, "This service may very well be in identifying
the problems that are endemic in the system, in bringing them to the atiention of the com-
munity, and in filing remedial litigation.' This is the kind of service that good lawyers do.

At the end of Professor Bowman's remarks comments from the participants took on a more
critical point of view as to what had really been accomplished during the two-day Argersinger
conference. Questions from the participants fell into these categories: Can law school
clinics really meet the challenge of Argersinger; where should the legal profession be going
in this area; what concrete ideas, specific guidelines or general direction should be evolved
to implement Argersinger; isn't the solution different in different places: how does one
obtain an expanded student practice rule in order to implement Arpgersinger; are not the

law schools only part of the answer; should not government, the bar, and society play a more
responsible role in this endeavor; is not now the time through the medium of this conference
for the law schools through clinical education to bring the practice of law in the grand man-
ner into those precincts where it has never been seen before. What do you think ?
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Volume V, No, 4,December 1972
(Part II)

Preface

To consider the implications of the Argersinger v. Hamlin opinion for the law schools,
CLEPR sponsored a meeting of law school deans, clinical professors, public officials
and representatives of interested organizations on September 21 and 22 in New York City.
Funds to support the conference were provided by LEAA.

The first paper presented was an overview of the issues raised by the opinion. It was
prepared by Professor Junius L. Allison, Director of Clinical Education, Vanderbilt
University School of Law, and is here reprinted in its entirety,

ARGERSINGER AND THE LEGAT CLINIC PROGRAM
Professor Junius L. Allison

In spite of the tremendous progress made in clinical legal education in the past few years,
many of the law professors and administrators engagedin programs that employ this ef-
fective technique of teaching legal concepts, substantive principles and the skills of law
practice have hoped for a real breakthrough which would bring about the adoption of this
method on a wider basis and encourage its integration more completely into the Tregular
curriculum. The concurring opinion of Mr. Justice Brennan in Argersinger v. Hamlin
(92 5. Ct. 2006) may be the impetus needed to advance the clinical concept. Without
question, the impact on law schools will be great.

Before I venture some comments on how the law schools may be affected by this exten-
s:.. of the right to counsel, I want to raise a few questions concerning the nature of the
new and vigorous push we have received from the U.S. Supreme Court,

First, this is a demand for manpower, Our services are needed and we are recognized
as a rich rescurce for providing representation to augment the assistance given by the
defender offices and the private bar. I should quickly add that this service aspect is
wholesome and sound, but from the standpoint of a teacher, I would have preferred that
this pugh came from a recognition of the teaching value of the clinical approach to legal
education. However, I read into Justice Brennan's comments on approval of the clinical
concept. This seems to be implicit in his concurring opinion and we should accept it as
such., To paraphrase a commercial, we needed that, for in too many law schools the
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clinical program is litile more than an adjunct to the halle of ivy where the 'real educa-
tion'" takes place. But with the proper handling of the challenge we now face, we should be
able to move substantially toward the goal of having the clinical method considered on a
par with case book discusgions and lectures in torts and taxation. (1)

The second issue I want to propose is a constifutional one relating to "effective' counsel.
Under the ABA Model Rule, students may represent clients in criminal cases but the pro-
vision for supervision is different for cases where the defendant has a constitutional

right of counsel. (2) Where such a right exists, the supervising attorney must be "per-
sonally present throughout the proceeding. " The purpose of the provision is to forestall
any subseguent claim that competent counsel was not provided since the defendant was
represented by a law student. Now that counsel (unless there is a wziver) is constitution-
ally required in misdemeanor cases where theve is a possibility of a prison sentence, the
picture changes somewhat, Even if we assume that a lawyer licensed to practice in the
jurisdiction is the attorney of record, suppose that he is not in the courtroom at all times,
which perhaps is typical in the handling of a large number of misdemeanor cases, The
possibility of the matter of student representation being raised on appeal may be remote,
but the question of unauthorized practice of law was the issue in Hackin v. Arizona (389
U.S. 143). (3). In that case a graduate of an unapproved law school represenfed an indig-
ent person in an habeas corpus case. After Hackin had been found guilty of violation of
the statute prohibiting unauthorized practice, he attempted to appeal, but his petition to
the U. 8. Supreme Court was denied on the ground that no-substantial federal question was
involved. Even though this did not involve a student who was certified for limited prac-
tice by the state Supreme Court, it may present some difficulties. The Council of the
Virginia Bar Association which rejected a proposed student rule, seemed to be influenced
by the decision. (4) At any rate, the Student Rule may have to be amended or the super-
visor will have to spend much more time in court. (5)

The third point is related to manpower also. Nof only will there be a greater need for
defense counsel, but under the Court's ruling more presecutors in more courts will be
required. This was recognized by Chief Justice Burger in his concurring opinion, when
he stated:

Trial judges sitting in petty and misdemeanor cases -~ and

prosecutors - should recognize exactly what will be required

under today's decision. Because no individual can be impris-

oned unless he is represented by counsel, the trial judge and

the prosecutor will have to engage in a predictive evaluation

of each case to determine whether there is a significant like-

lihood that, if the defendant is convicted, the trial judge will

sentence him to a jail term. . .

Pregently, it is rare for a member of the prosecutor's staff to take an active role in the
usual misdemeanor case. The judge handles the whole proceedings and prefers this
arrangement. Otherwise a cage might be prolonged to 106 or 15 minutes. Recently I
observed an example of assembly-line justice in a city court where students were prose-
cuting. " When I commented on the brevity of the hearings where the defendant had not
pled guilty, the judge said, "Look at my docket. We'd be here until iate afternoon if the
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students tried to make a big thing out of these cases. . . But letting them ask a few
questions is good practice for the boys." Now, unless the court routinely appoints
defense coungel, the prosecutor will have to review each case where the possible punish-
ment ig a fine or imprisonment and give the judge some idea of the gravity of the offense
charged.

By creating a situation where more manpower will be required on the state's side, we
have a greater need for law student participation across the table from their fellow in-
terns who appear for the defense. The ABA Rule and about 20 states provide that stu-
dents may represent the state. It seems reasonable to assume that if this further edu-~
cational experience is to be available to law students the ABA Rule and those of the
states will have to comply with the constitutional right to effective counsel.,

We should also note the possible implications of another case decided last December by
the Supreme Court. In Mayer v. City of Chicage (92 8, Ct. 410) the Court held that the
state must afford an indigent a trial record of sufficient completeness to permit proper
consideration of his claim. 'This requirement of a free transcript may be followed by

a provision that there must be counsel on appeal in misdemeanor cases, as Douglas v,
California (372 US 335) followed Griffin v. Illinois (351 US 12). This will mean more
legal services will be needed, thereby placing upon the public defenders and the bar an
even heavier respongibility. As in Argersinger, this demand will indirectly

affect legal clinical programs in law schoels. This statement of additional needs which
are presently on the horizon does not anticipate what the situation would be if the U, S.
Supreme Court found a constitutional requirement of counsel in civil cases.

The fourth general observation is that additional litigation on the local level probably
will be neceasary for the full implementation of constitutional right to counsel in mis-
demeanor cases. Based upon our experience in other areas, we can expect that for
months, and perhaps years in some instances, a few local courts will ignore this new
decision of the Supreme Court and proceed with the dockets as they have in the past,

This has been the case of imprisoning indigent defendants who cannot make bail which is
prohibited by Tate v, Short (401 U,S. 395 - 1971). The same situation exists where an
indigent is required to pay court costs in divorce actions in violation of Boddie v. Con~
necticut (401 U. 8. 371 - 1971). In the city of Nashville the Legal Services had to file
suits in federal court asking that the local judges be forced to comply with the Supreme
Court decisions. Even today there is not full compliance. One judge stated openly that
he was not going to let the federal judge run his court. A similar difficulty followed
Gault (378 U.8. 1) in some jurisdictions. Reports from other states indicate that this
problem of local compliance is widespread. (6) Therefore, we can expect that more
suits will have to be filed, more contempt orders entered hefore Argersinger becomes
effective nationwide.

One final point in these general comments: Will the volume of misdemeanor cases pre-
vent the law school from selecting a variety of legal issues in order to diversify the
activities related to clinical training and to have agsignments of manageable propor-
tions ? We face this obstacle on the civil side when a clinic has the full or principal
respongibility of providing all the legal assistance for the poor. There are still some
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areas of considerable size where the legal clinic is the only organized legal resource
available. This often means that the student handles far more divorce cases than he
does other matters, thus raising a question as to the educational value of such routine
practice. We should keep in mind, alge, the danger of devoting such a disproportionate
amount of students' time to misdemeanors that they will not have time to become
acquainted with the many steps in processing felony cases, such as the lineups, prelim-
inary hearings, indictments and trial by jury.

if this state of affairs develops in the misdemeanor field there may be pressure for us
to redefine or reemphasize the purposes of clinical instruction. Is the primary objec-
tive to teach or is it to provide service - or are the two objectives of equal importance ?
Are they compatible or are they sometimes in conflict? The ARA Model Student Prac-
tice Rule seems to embrace both but providing legal services is first mentioned, fol-
lowed then by a statement that the aim of the Rule is also to encourage law schools to
provide clinical instruction. The Report of the President's Commission on Law Enforce-
ment and Administration of Justice (p. 152) reverses the order gaying that the legal
clinic "prevides an opportunity for law schools . . . to give their students invaluable
training . . . while at the same time improving the quality of representation and reliev-
ing manpower shortage. " The states are somewhat divided on the question of purposes,
Ten or more have followed the ABA version. Michigan emphasizes the ''social™ goal.
Nebraska mentions only the educational value. Oklahoma says specifically that the
Yintern program is not for the purpose of nor should it be used as a vehicle to secure
new or additional clients. . ." In the study prepared for CLEPR by the Institute of
Judicial Administration there is this statement:

The provision of legal services for the poor, one of the most
pressing problems facing cur legal system at present, is a
primary goal of nearly all the student-practice rules studied.

It does not say "the! primary goal, however.

There is a strong feeling among directors of clinical programs and deans of law schools
that the teaching purpose is and must be first, with the service aspect being a desirable
but a secondary objective. Medical clinics operated in cooperation with schools of
medicine are not expected to provide all the medical services the indigent need. Neither
should the heavy responsibility of providing all or a substantial part of the legal aid to
the poor fall on Iaw students. To attempt such would jeopardize the whole clinical
program and it would give the community an excuse to corntinue to evade its duty to
establish the needed services,

But we will not have to face a dilemma in this misdemeanor necessity if we find some way
to be selective, to limit the representation by students, and to provide sufficient supervision.

. Justice Brennan did not say that the law students could or should supply all the assist-
ance. He suggested them as a resource "as well as the practicing attorneys. "

In an attempt to assess the impact Argersinger will have on the courts, the legal pro-
fession, or the law schools, we must have some estimate of the number of misdemeanor
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cases where the defendant will be unable to employ counsel. Since there are no complete
statistics on the volume, we have to make projections from the few known facts. In the
American Bar Foundation Study in 1965 (7), Lee Silverstein estimates that in 1962 there
were approximately 5,000, 000 cases including traffic offenses. Of these, 25-50% of the
defendants were probably indigent (the percentage much less than for felonies). Using
the smaller percentage, he says that it is reasonably accurate to use the figure of
1,250,000, Not all of these will require counsel, however. A great number will plead
guilty without the advice of a lawyer. Some will waive counsel even though they plead
not guilty. My guess is that of the 1,250,000, only 20% or 250,000 will request a lawyer.
Next, we have to estimate the number of these defendants who will face the posgibility

of a jail sentence. With the typical penalty for a misdemeanor being a fine or confine-
ment or both, it appears safe to say that in at least 50% of these, the defendant may be
sentenced to jail. This gives an estimated number of 125, 000 cased in the nation where
counsel must be provided. (Silverstein estimated that 70,000 were actually imprisoned
in 1962). A large number of these will be represented by the public defender and many
will have compensated counsel appointed by the court. This may not leave an unmanage-
able number if the other resources are fully used, but will be a sufficient volume of
clients for legal clinic programs. If these figures are fairly relishle, we can place the
ratio at about 125 cases per 200, 000 people.

In determining the accuracy of these estimates, many will question more than one factor,
such as the 25% indigency figure, and the 20% guess as to those who will require legal
counsel. Too, we have to make allowance for the increase of crime from 1962, the date
of the information gathered by ABF for the study. We cannot be sure of course, of the
increase in crime generally, especially for one segment-- misdemeanors. The report
of the President's Commission (8) explains why this data is not available, but for our

purposes I believe a 30% increase can be used as a workable estimate. This will give
us annually about 162 indigent misdemeanor clients in a city of 200, 000 who face the pos-

sibility of a prison sentence and who request counsel.

Turning to another aspect of this problem, let's consider our resources. We frequently
talk about the need to establish more clinical facilities over the country, but there is a
greater network than we realize. This is an encouraging development even though
Justice Powell, in a footnote to his cencurring opinion points out that the “problems of
meeting state requirements and of assuring the requisite control and supervision are far
from insubstantial.” In CLEPR's 1970-71 survey, 198 programs of various types are
listed where 3, 866 students participate. Of course one law school may have two or three
different projects and the same students, if they are in more than one program, are
counted more than once. Seventy of these projects are specifically in the criminal law
field. In addition, some of the 750 students in the General Placement category are no
doubt doing some work in the criminal courts.

S0, we already have a broad foundation, but we face the question of how much manpower
and emphasis in instruction we want to divert to this new demand. As I have suggested
before, this is a serious problem. Indeed, soon after the Argersinger decision came
down, Robert Knauss, Dean of the Vanderbilt Law School and a strong supporter of clin-
ical legal education programs, stated that he hoped Justice Brennan was not looking at
the law student clinics as a cheap source of labor. I do not take this to mean that the
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clinics have no role or responsibility. It is a caution that we should keep in mind in expand-
ing our clinical programs to take advantage of the favorable climate which Justice Brennan
is helping to promote.

As a convenient administrative vehicle for extending the clinical programs to provide more
educational opportunities and to help meet this need for more service, I suggest that an
additional course in Criminal Advocacy be developed in which some students may repre-
sent the defendants and some work with the prosecution. It can be so structured that the
maximum educational value be assured and at the same time assist in the manpower short-
age. If the law school cannot finance the preject initially, it may be possible to get funds
from LEAA, which has been done in several jurisdictions. Further, if Title II of the
Higher Education Act receives a reasonable appropriation, HEW money will be available.
Of course, we do not overlook the possibility of coming back to CLEPR for some assist-
ance.

As a closing observation, I suggest that Argersinger may affect other areas-- police
practices, the court structure, the legal profession's attitude towards its responsibility
for the administration of justice, and, of course, our law schools. For instance, if
the provision of counsel in misdemeanor cases is too costly under an assignment system,
a statewide defender plan with a broader scope of service may be necessary. In fact,
the National Legal Aid and Defender Asscciation is calling for such a system, whereby
the offices will be under the direction of full time public defenders, with all services
coordinated by a National Defender Commission. (9) Changes in the administration of
the courts will certainly be required to handle the heavier dockets. More volunteer
services from the private bar may be required. But most far-reaching of all is the
Court's suggestion that other reforms are needed in laws relating to crimes. (See
footnote #9) Law teachers, legislators and others concerned with law reforms must
consider decriminalizing or at least removing the possibility of jail sentences for
certain offenses such as vagrancy, public drunkeness, prostitution, and perhaps the use
of narcotics and gambling., All of these, as was pointed out in The Challenge of Crime
in a Free Society, present policemen, prosecutors, judges and correction officials with
problems they are ill-equipped to solve. If Argersinger did no more than to force us to
reexamine our laws affecting victimless crimes, it will have served a great purpose.
But the impact of Argersinger will be more widespread, of course. This Conference,
called by the ever-alert president of CLEPR, is some evidence of that fact.

(1) I cannot resist the temptation to quote Jerome Frank ("A Plea for Lawyer-Schools",
56 Yale L, J. 1303): "American education went badly wrong some seventy years ago when
it was seduced by a brilliant neurotic. I refer to the well-known founder of the so-called
case system, Christopher Columbus Langdell, ™

(2) Note comment in '"Model Student Practice Rule: Clinical Education for Law Students, "
Ark, L. Rev. 24:367 (1970) where this question is raised.
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(3) Justice Douglas in his dissenting opinion commented (p. 146): "Some states, aware
of the acute shortages of lawyers to help the indigent have utilized the abilities of qual-
ified law students to advise and even to represent them in court. . . "

(4) "Student Practice-Limited Appearancés in Court by Third Year Law Students," Uni-
vergity of Richmond L. Rev. 6:152, Fall 1971. Note the author's comment, however:
""Carefully constructed programs for student representation of indigents seem to me to

pose no threat to policies embodied in the sixth amendment. Quite to the contrary, they
give real meaning to the amendment's aim. "

(5) See "The Law Student Appearance Rule, " Willamette L. J. 7:20; (1971) for a dis-
cussion of the authority to regulate practice of law ~ courts or legislature,

(6) Hood v. Smedley, Alaska 8. Ct. No. 1406, June 12, 1972; Bloom v. Metzger, Ohio
S. Ct, No. 71-781, June 21, 1972; In re Audrey Haddock No. 14710 U.S. Dist. Ct. of
Conn., May 23, 1972; In the matter of William Rodriguez, N.Y. Ct. of Appeals, May 4,
1972; Matter of Bartsch, N.Y. 8. Ct. Sp. Term Kings Co., May 4, 1972 (all cases
reported in Poverty Law Reporter: CCH)

(7) Defense of the Poor in Criminal Cases in American State Courts, American
Bar Foundation, Chicago, p.10.

(8) The Challenge of Crime in a Free Society, pp. 3-7, 18-31,

(%) NLADA Briefcase. Vol XXX No.6 July 1972-p. 205
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